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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr M Eyley

Scheme
:
The Halcrow Pension Scheme

Employer
:
Halcrow Group Limited (Halcrow)

MATTERS FOR DETERMINATION

1. Mr Eyley claims that he was misled as to the amount of pension he could expect on retirement on the grounds of ill-health. He is of the opinion that the Staff Handbook is misleading in that it implies that an ill-health pension based on service to normal retirement date will be paid once permanent disability has been determined and employment has been terminated. Mr Eyley says that Halcrow have refused to consider paying him an enhanced pension and this has left him in a dire financial situation.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. The Scheme was established in 1989 by Interim Deed. The Interim Deed was replaced on 26 May 1992 by a Definitive Deed. The current Rules were adopted by a Deed of Amendment dated 29 June 1999 and amended by Deed dated 1 March 2001.

4. ‘Incapacity’ is defined as,

“… mental or physical illness or disability, which in the Trustees’ opinion (after having received such advice from a qualified medical practitioner as they decide is necessary) prevents the Member from following his or her normal employment or seriously impairs his or her earning capacity.”

5. Rule 4.4 provides,

“Incapacity Pension

(1) If a Member leaves Service before Normal Retirement Age because of Incapacity, the Member shall be entitled to a pension under this rule 4.4 provided that the Member does not qualify for benefits under the Disability Scheme. The pension shall begin when the Member leaves Service and shall continue (subject to (3) below) for the remainder of the Member’s life.

(2) A pension under this rule 4.4 shall be of an initial amount equal to the Scale Pension reduced by the Early Retirement Discount, or such higher amount (not exceeding the Prospective Pension) as the Principal Employer, with the Trustees’ consent shall decide.

(3) Rule 7.4 sets out the provisions for the review of pensions under rule 4.4 which will apply as appropriate …”

6. Rules 4.1(1), (2) and (3) were amended by the Deed dated 1 March 2001 and provide,

“Scale Pension

(1) In this Section 4 “Scale Pension” means a pension payable to a Member for life of an initial annual amount calculated in accordance with the following formula –

P x N 
plus
Post-2001 Scale Pension




NS

where

P is calculated in accordance with the following formula (subject to a maximum of two thirds of the Member’s Final Pensionable Salary) –

AR x NS x FPS

Where

AR is the Accrual Rate (defined in (3) below);

NS has the meaning given below; and

FPS is the Member’s Final Pensionable Salary;

N is the number of years and months of Pensionable Service actually completed by the Member before 1 March 2001;

NS is the number of years and months of Pensionable Service which the Member would have completed had he or she remained in Pensionable Service until Normal Retirement Age; and

Post-2001 Scale Pension is calculated in accordance with the following formula –

1/75 x Final Pensionable Salary x PS

where PS is the number of years and months of Pensionable Service actually completed by the Member on and from 1 March 2001.”

“Prospective Pension

(1) In this Section 4 “Prospective Pension” means a pension payable to a Member for life of an initial annual amount (not exceeding two thirds of the Member’s Final Pensionable Salary) equal to the sum of the Member’s “Prospective Pre-2001 Pension” and his or her “Prospective Post-2001 Pension” where –

(a) Prospective Pre-2001 Pension is calculated in accordance with the following formula –

      


P x N
     NS

where P, N and NS have the meanings given in (1) above; and

(b) Prospective Post-2001 Pension is calculated in accordance with the following formula –

1/75 x Final Pensionable Salary x PPS

where PPS is the number of years and months of Pensionable Service which the Member would have completed on or from 1 March 2001 had he or she remained in Pensionable Service until Normal Retirement Age.”

“Accrual Rate

(1) In this section 4 “Accrual Rate” means, in respect of Pensionable Service before 1 March 2001 –

(a) in the case of a person who became a Member on or after 1 February 1987 a rate of 2/105 (1.905%); and

(b) in other cases such a rate as will have been notified to the Member by the Trustees in writing.”

7. Rule 4.1(5) provides,

“Early Retirement Discount

In this Section 4 “Early Retirement Discount” means a reduction in the Scale Pension (determined by the Actuary and notified to the Member by the Trustees in writing) to take account of the Pension starting before Normal Retirement Age.”

Background

8. Mr Eyley wrote to the then Pensions Manager on 4 February 2002 explaining that his condition had slowly but continually deteriorated since 17 April 1998 when he had been unable to continue to work. Mr Eyley said it would be useful to have a forecast of the amount of pension he would be entitled to if he were unable to return to work before the Disability Scheme finished. He said that it would help him and his wife to consider what measures they might need to take in order to manage financially if his condition did not improve. The Pensions Manager responded on 18 February 2002,

“ … as far as I can ascertain your claim with the insurer commenced November 1998, after six months of company sick pay. This means that the insured benefits cease in October 2003, ie after 5 years claims assuming no return to work before then.

At that time, service is terminated to permit payment of pension early. There will be some company and trustee discretion over the level of pension payable and at this early stage it is not yet appropriate to raise the matter. However, I can advise a minimum payment that would apply as at November 2003 to assist your planning. The minimum level I currently estimate is £10275.00 gross pa. You should note that as a pension there would be no deduction of pension contributions or National Insurance from this and that the only deduction would be tax. My understanding is that the long-term state disability payments would also continue in addition to pension.

I estimate that you could elect to take £15600.00 tax-free cash by reducing the pension by £1320.00 gross pa.

I trust the above assists but stress that these are estimates and that an exact figure will not be decided until August/September 2003.”

9. The Scheme Trustees met on 31 January 2003 and were advised by the Actuary that, given the funding position of the Scheme, all augmentations or enhancements of ill health pensions should be funded by a special contribution from the Employer. The Trustees agreed to this. On 14 April 2003 the Actuary wrote to the Pensions Manager,

“Should the individual be allowed to draw their pension early, it is subject to a reduction. This is termed the “Early retirement Discount” although the Principal Employer may (again with the Trustees’ consent) decide to waive or reduce the Early Retirement Discount.

The Early Retirement Discount is defined as “a reduction in the Scale Pension (determined by the Actuary and notified to the Member by the Trustees in writing) to take account of the pension starting before Normal Retirement Age.”

The same reduction applies to both active and members and deferred pensioners.

For many years, the Early Retirement Discount has been calculated as 4% for each year by which retirement is prior to NRA. We have advised on various occasions over the years that such factors are modestly generous to a member who takes the early retirement option.

For a number of reasons I now recommend that the factors and approach be reviewed. These reasons include:

· we have just undertaken a major review of the basis for factors for transfer values;

· there have been a number of changes in recent years – in particular the phasing out of the 5% fixed revaluation and the changes in NRA and accrual rates;

· the funding level is much reduced from what it was when the 4% factors were last confirmed as appropriate;

· the Rules require the factors to be determined by the Actuary and, in my opinion, the 4% pa is becoming overly generous.

… My advice to the Trustees is that they should adopt cost-neutral factors in calculating the early retirement pensions. To the extent that a greater pension is to be awarded, this should only be on the basis that the Principal Employer has requested it … and that a special contribution has been paid to meet the extra cost.”

10. Mr Eyley wrote to the Pensions Manager again on 6 May 2003 requesting an up to date pension figure. He explained that he wanted to assess his ability to meet his monthly commitments. Mr Eyley said that he suspected that he would be unable to afford his present mortgage payments and there was a ‘real possibility’ that he would have to look for a cheaper house. Mr Eyley was asked to sign an authority for the Pensions Manager to obtain medical information in order to put his case to the Employer and the Trustees. The Pensions Manager subsequently informed Mr Eyley that the insurance company would not issue copies of medical reports either to Mr Eyley or the Pensions Manager regardless of the authorisation. Mr Eyley was told that the only way to obtain the information was to request copies of reports sent to the insurance company from his GP.

11. Mr Eyley wrote to the Pensions Manager explaining that his GP had a policy of destroying all reports to insurance companies after six months but he enclosed a letter from his GP. The GP said,

“This is to confirm that this patient has long standing lower back problems, in particular with sciatica. History going back to 1992. He had an MRI scan in 1999 followed by epidural injections. Subsequently a decompression of the fourth and fifth lumbar discs.

Unfortunately he had a recurrence of pain following his operation, has had two further epidurals without significant benefit. He is now waiting a repeat MRI scan to differentiate between a further disc lesion and scar tissue.”

12. On 10 July 2003 the Pensions Manager e-mailed the Finance Director,

“From 12 November 2003 [Mr Eyley] will qualify for an incapacity pension for life from the HPS, which without additional funding from the employer will be based on his service in the Scheme to exit reduced by the early retirement factor. I have calculated this figure to be around £9,717 gross pa. However, with an additional special contribution from the employer he could receive up to £27,141 gross pa, his prospective pension to his normal retirement date.

The individual concerned suffers from severe back pain and I can provide more medical details on his condition if required.

Please can you confirm whether the employer is prepared to provide any additional funding for the payment of an enhanced pension at your earliest convenience. Due to the current Scheme deficit the trustees are unable to enhance benefits on a discretionary basis without additional funding.”

13. The Finance Director replied,

“I have copied this to [the Human Resources Manager] as I do not know if there are any precedents.

Obviously I feel very sorry for the person concerned but as you appreciate we are under extreme pressure to pay for additional funds for the end salary scheme to pay for the current deficit.

I am afraid the Company is in the same position as the Trustees and will have to take a similar view.”

14. The Human Resources Manager responded,

“I am not aware of any precedents …

Unfortunately, I have to agree with [the Finance Director] that we are unable to provide any additional funding at this time.”

15. The Company’s Report and Accounts for the year ended 31 December 2002 show that pension scheme costs had increased by 74% of the 2001 figure compared with an increase of 17% for salaries and wages (in 2003 the increase in pensions costs was 17% over the previous year compared with 15% for salaries and wages).  According to the current Pensions Manager, the Company did not ask for any information regarding the cost of enhancing Mr Eyley’s pension.

16. The Pensions Manager wrote to Mr Eyley on 29 July 2003 informing him that the Scheme had a funding deficit and therefore any enhancement of pension required a special contribution from the Employer. He said that he had informed the Employer of the particulars of Mr Eyley’s case but that the Employer had declined to pay a special contribution. As a result Mr Eyley’s pension, payable from 12 November 2003, was not to be enhanced. The Pensions Manager said that he estimated that the pension would be £9,717 p.a. gross and a temporary pension of £957 p.a. gross would be paid from age 60 to age 65. He also explained that Mr Eyley could opt to take a tax free cash sum of £22,508 and a reduced pension of £7,812 p.a.

17. Mr Eyley said that he did not accept the pension figure and asked for a copy of the Scheme Rules relating to incapacity pensions. He pointed out that the figure quoted in February 2002 had been £10,275 p.a. and that he would have expected the figure to have increased over the intervening 18 months rather than decreased. The Pensions Manager provided a break down of Mr Eyley’s early retirement pension and explained that the difference between the February 2002 figure and the current figure was a result of a change to the early retirement discount. Mr Eyley contacted the Personnel Manager and requested a copy of the Staff Handbook. He quoted from the copy he had (May 1996),

“After disability has been deemed permanent and the employment terminated, benefits will then be provided by the HPS as an Ill-Health pension based upon pensionable service to Normal Retirement Date and current Pensionable Salary. The HPS will continue to provide life assurance cover to Normal Retirement Date.”

18. Mr Eyley pointed out that his Normal Retirement Date would be 4 May 2013, which he did not think had been used in the calculation of his early retirement pension. The Scheme Actuary checked the pension calculated by the Pensions Manager and confirmed that, although no specific reference had been made of a prospective service pension, the result would have been the same if it had been referred to. They said that the Pensions Manager had taken the approach to calculating Mr Eyley’s deferred pension as it would appear in amended rules when they were finalised but that the end result was the same. The Actuary carried out a further calculation using the method set out in the existing rules (as adopted in March 2001) and came to the same figure for Mr Eyley’s deferred pension.

19. The Director for Human Resources sent Mr Eyley a copy of the relevant pages from the June 2002 Staff Handbook, which stated,

“If the period of absence continues to five years, then at that time the disability or illness will be deemed to be permanent and employment will be terminated. An ill-health pension will then be provided by HPS for those who are full members as an ill-health pension based on the potential pension service to Normal Retirement Date and current Pensionable Salary … Payment of an ill-health pension is dependent upon acceptance of incapacity by the Trustees of the Pension Scheme.”

20. The Director for Human Resources said that she was satisfied that Mr Eyley’s pension had been calculated in accordance with the Scheme Rules. She went on to say that the Staff Handbook was explanatory and did not take precedence over the Scheme Rules. The Trustees of the Scheme discussed Mr Eyley’s retirement at a meeting on 19 August 2003. The Trustees agreed that they would accept the medical evidence already obtained by the Employer for Mr Eyley’s PHI claim as sufficient for the purposes of awarding an ill health pension. They were informed by the Pensions Manager that he had approached the Employer regarding a special contribution to cover any enhancement to Mr Eyley’s pension and that no payment would be made. The Trustees came to the conclusion that they did not have discretion to increase Mr Eyley’s pension without a special contribution from the Employer.

21. According to Mr Eyley, he was shocked when he received the estimated pension figures in February 2002 and telephoned the then Pensions Manager. He says that he was told that the figure quoted was a minimum and that the Company and the Trustees had some discretion over the level of pension payable. Mr Eyley says that he took this in a positive manner and was expecting Halcrow to honour the statement in the Staff Handbook, i.e. that the pension would be based on pensionable service to Normal Retirement Date. He says that the last annual benefit statement he received was for 2000 and quoted a projected pension of £18,664.76 p.a. Mr Eyley says he therefore expected a pension of at least £18,664.76 p.a.

22. Mr Eyley has explained that he has been unable to continue to pay his repayment mortgage and has had to take out an interest only mortgage. He says that this means that in 2013, when the mortgage should be repaid, he will have a debt of £64,000, which he cannot repay. Mr Eyley has explained that he has had to prematurely cash an endowment policy for a lower sum than expected at maturity (£12,000 instead of £25 – 30,000). He calculates his monthly outgoings to be £977, whereas his pension is £655 per month and he receives £328 per month Incapacity Benefit. Mr Eyley says that he and his wife have resolved to place their house on the market in the coming Spring in order to clear their debts.

23. During the course of my investigation, Halcrow agreed to reconsider Mr Eyley’s case. They obtained information from the Scheme Actuaries, Lane Clarke and Peacock, as to the cost of augmenting Mr Eyley’s pension on two possible bases; an unreduced pension based on prospective service to NRD, with revaluation on the paid-up pension up to Mr Eyley’s early retirement date, or an unreduced pension based on prospective service to NRD and revaluation on the paid-up pension to NRD. The contributions required for the two proposals were £277,500 or £509,700 respectively. Lane Clarke and Peacock advised that the second basis might exceed Inland Revenue limits.

24. Halcrow informed the Trustees on 22 February 2005 that they had reconsidered Mr Eyley’s case and decided not to enhance his benefits. Halcrow say they currently contribute 26% of pensionable salaries to the Scheme, amounting to £786,760.59 in February 2005.

CONCLUSIONS

25. The Scheme Rules require the Trustees to decide whether Mr Eyley is suffering from ‘Incapacity’ as defined. They have accepted that he is and therefore he is entitled to a pension under Rule 4.4 (see paragraph 5). Rule 4.4 provides for the member to receive an incapacity pension equal to his Scale Pension or such higher amount as the Principal Employer (with the consent of the Trustees) shall decide. Therefore Mr Eyley’s entitlement under Rule 4.4 is to the Scale Pension. Any additional pension is at Halcrow’s discretion (with the consent of the Trustees).

26. The 1996 Staff Handbook, which Mr Eyley quotes (see paragraph 17), stated that the pension would be based on pensionable service to Normal Retirement Date. It does not make it clear that the additional pension (over and above the Scale Pension) is at the discretion of the Employer. This is echoed in the 2002 version (see paragraph 19), which says that the ill health pension will be based on potential service to Normal Retirement Date with no mention of any Employer’s discretion. The Staff Handbooks are therefore potentially misleading. However, the pension actually quoted for Mr Eyley in February 2002 was his Scale Pension. He was told that this was a minimum amount and that there was discretion for the Employer to increase the pension. Mr Eyley assumed that Halcrow would exercise their discretion in his favour and he says that he was expecting a pension in the region of £18,600 p.a. It would be safe to say, however, that Mr Eyley had by this time been made aware that any additional pension was discretionary.

27. Mr Eyley needs to be able to show that he relied to his detriment on the Staff Handbook and that it was reasonable for him to do so. The fact that he had been made aware, in February 2002, that the minimum pension he could expect was in the region of £10,200 p.a. and that any additional pension was discretionary casts doubt on how reasonable it was to rely on the Staff Handbook after that. In any event, the provision of misleading information does not, of itself, entitle the member to the higher pension. The accepted legal remedy is to place the member in the position he would have been in had he been provided with the correct information in the first instance. It is not clear that Mr Eyley has made any decisions or failed to take action he might otherwise have taken in expectation of a higher pension. Although Mr Eyley finds himself in financial difficulties, he is actually in the position he would have been in had the Staff Handbook not been misleading in any way. He would still have been faced with paying his mortgage out of a much reduced income or moving to a cheaper property. Unfortunately it is Mr Eyley’s health that has dictated his retirement at this time rather than a positive choice on his part.

28. Mr Eyley has also complained that Halcrow have refused to consider paying him an enhanced pension. There are well established principles governing the exercise of a discretion such as this. Halcrow must only take into account relevant matters, interpret the Rules correctly, ask the right questions and not come to a perverse decision. In this context, perverse means a decision which no other decision maker faced with the same set of circumstances is likely to come to. It is accepted that the financial circumstances of both the pension scheme and the company are relevant matters in the exercise of a discretion to pay an enhanced pension even on the grounds of incapacity.

29. Halcrow were asked to consider paying the additional contribution necessary for the Trustees to pay Mr Eyley an enhanced pension. The information from the Actuary supports the assertion that the Scheme was not in a position to pay such pensions without additional funding from Halcrow. Halcrow’s annual report and accounts show that the cost of the pension scheme had risen dramatically over 2002.  In the circumstances I am not minded to criticise the decision not to provide such enhancement.

DAVID LAVERICK

Pensions Ombudsman

31 August 2005
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