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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs M Newbery

Scheme
:
Teachers' Pension Scheme (“the Scheme”)

Respondents
Scheme Administrator
Employer
:

:

Teachers’ Pensions   

Kingswood School (“Kingswood”)

MATTERS FOR DETERMINATION

1. Mrs Newbery claimed that she was misled by information provided to her by Kingswood and Teachers’ Pensions about the pensionable treatment of salary.  She claims that she relied on this information to her detriment in accepting a position with another employer.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS

3. The relevant regulations are the Teachers’ Pensions Regulations 1997.

4. Part B states:

“B1.
- (1) 
… a person is in pensionable employment –

(a) (i) in a capacity described in Schedule 2 [Part I covers employments pensionable without election (certain teachers and organisers employed as youth and community workers); Part II covers employments pensionable on election (certain teachers and organisers employed by certain bodies)] …

(b) as a teacher in an accepted school, …

(c) as a teacher employed by an accepted function provider …

(4)
A person who is in part-time employment is not in pensionable employment unless he has at some time made an election for the purpose of this paragraph.”

5. Part C states:

“C1.
- (2)
… the contributable salary of a person … is the total of -

(a)
all the salary, wages, fees and other payments paid to him for his own use in respect of his pensionable employment, …”

6. Part E states:

“E31.
- (1) 
subject to paragraph (11), a person’s average salary-

(a) where the material part of the average salary service is one year or more, is his full salary for the best consecutive 365 days of that part, and

(b) in any other case, is the average annual rate of his full salary for that part.

(2) in determining, for the purposes of paragraph (1), what are the best consecutive 365 days of the material part of the person’s average salary service, days on which the person is not in pensionable service are disregarded.

(3)
Average salary service comprises - 

(a)
any period spent by the person in pensionable employment, …

(4) The material part of a person’s average salary service is – …

(b)
… the last three years of it.

(5) In determining the material part of a person’s average salary service, periods when the person was not in pensionable service shall be disregarded and accordingly the period of 3 years referred to in paragraph (4) may be discontinuous.

(6) For the purposes of paragraphs (2), (3)(a) and (5) a person who is employed under a contract whereby that person is available for work but only undertakes (and accordingly is only paid for) work when, and for periods, requested by the employer is not treated as being pensionable employment during periods when he is not undertaking work (whether or not such a person would be so treated apart from this paragraph).

(7)
Subject to paragraphs (8) and (9), a person’s full salary -

(a) for a period falling within paragraph (3)(a), is his contributable salary for the period of pensionable employment …

(11) …, where at any time during the material part of a person’s average salary service a person has received an increase in his contributable salary such that –

(b/a –1 ) x 100 – C – 10

is greater than zero where –

A
is the person’s salary before the increase

B
is the person’s salary after the increase, and

C
is the standard increase of salary (expressed as a percentage),

the person is treated as having received an increase in his contributable salary such that his salary after the increase is


A (1 + (C+10)/100)

Unless his employer makes an election under regulation G8(3) and pays the additional contribution referred to in that regulation.”

MATERIAL FACTS

7. Mrs Newbery was employed as the Headteacher at Kingswood, an independent school, and was a member of the Scheme.

8. In March 2000, a severance package leading up to Mrs Newbery’s retirement in 2002 was discussed.   It was agreed that in the year prior to retirement, from 1 September 2001 until 31 August 2002, she should be employed as a teacher of special needs.  Her position as Headteacher would therefore end on 31 August 2001. On 27 March 2000 Mrs Newbery sent a letter to the Finance Director at Kingswood  setting out  a number of concerns about the proposed arrangement:

“…I have discussed the situation with an accountant and feel that the following points should be considered…

2. …

2) if I am to be paid as a ‘consultant’ it would be necessary to clear the contract as pensionable with TPA.

3. The arrangement produces various uncertainties for me in continuation of employment, as it is not clear that I could work elsewhere unless the contract accepted by the TPA makes this clear.  As I am still fit and enjoy my work I would want to be able to continue to teach in some form…

4. There should be a clause in the agreement, that if for any reason, there are future problems with accessing appropriate pension contributions, that Kingswood School would make good any loss of earnings…”

TPA was apparently a reference to Teachers’ Pensions. 

9. On 6 April 2000 Mrs Newbery wrote again to the Finance Director at Kingswood expressing her concerns.

“As we discussed before you drew up the draft contract I feel that it is necessary that this should be given to TPA for comment.  I think it is necessary that we assure ourselves that the TPA will accept such a contract as pensionable and that they do not foresee any problems with the outlined arrangements.  We had also discussed a clause in the contract which indicated that should there be any future difficulty with the arrangements that Kingswood would accept any liability for loss of earnings.  However, if the TPA were to put in writing that they agree that this contract is acceptable, then perhaps this would not be necessary.  I would be very grateful if you could clear this directly with the TPA.”

10. Kingswood wrote to her on 13 April 2000 enclosing a new contract.  The contract contained the following provisions:

“3.
Conditions of Service

a) During School term time the Teacher shall work all the hours and at the times agreed.

b) The Teacher shall diligently seek to work for the good of the pupils in the school and encourage their all-round development.  In order to achieve this, he is required:

i) to teach such subjects at such academic levels as the Head or any person acting on behalf of the Head may reasonably direct, and, where deemed appropriate, to take up responsibility for a curriculum area…

4. Remuneration

The rate of pay is £47,103 subject to any increases announced by the Secretary of State applicable to the Leadership Group.

The salary will be paid by equal instalments at the end of every calendar month…

10. Pension

The Teacher will be subject to the provision of the Teacher’s Superannuation Act and the 1988 Teachers’ Superannuation (Consolidation) Regulations relating to the payment of superannuation and the appropriate direct deductions will be made from teacher’s salary, the Governors paying their appropriate contributions.  A booklet “A Guide to Teachers’ Superannuation” may be obtained from the Director of Finance at Kingswood School….”.

11. This contract applied from 1 September 2001.  From 1 September 2001 Mrs Newbery also took up a teaching position with Warminster School (“Warminster”), working four and a half days a week.

12. On 3 July 2002 Teachers’ Pensions sent a letter to Warminster querying her employment with the school.  Warminster responded on 8 July 2002:

“I confirm that the details supplied on our annual return for Mrs Newbery are correct. Mrs Newbery has been working four and a half days per week at Warminster School since 1st September 2001.

It is our understanding that with effect from 1st September 2001 Mrs Newbery has been employed at Kingswood School, Bath on Wednesday afternoons only. It would therefore appear that Kingswood School’s return is incorrect.  A copy of Mrs Newbery’s part time election form, which she completed at Kingswood, is also attached for your information.”

13. The salary actually paid by Kingswood for Mrs Newbery’s last year of service was at the rate £57,136 per annum. At Warminster School, Mrs Newbery’s actual earnings for the same period were £29,919.

14. The salary to be used in calculation of pension is the highest in the three years prior to retirement.  Therefore, at retirement, Teachers’ Pensions provided Mrs Newbery with a pension based on her salary for the year ending 31 August 2001.  This was because that salary was higher than the sum produced using a pro-rated salary in accordance with the number of hours she worked with each employer in her final year.  On 2 November 2002 Mrs Newbery wrote to Teachers’ Pensions suggesting that an error had been made in the calculation of her benefits, and that her understanding was that salaries from Kingswood and Warminster should be amalgamated.  On 18 November Mrs Newbery sent a further letter to Teachers’ Pensions explaining the role she played at Kingswood during her final year:

“…Kingswood School did in fact pay me the full £57,136 for my role in the school during that year, and not one tenth of the amount as estimated in your calculation.  Deductions for superannuation were made on the full amount.

I would like to point out that I was not paid as a consultant during that year. I was in fact employed on a teaching contract, a copy of which I enclose. I was employed to carry out the role of special needs teacher in assessing, diagnosing and designing programmes for pupils with special needs, for which I have a specialist qualification.

I have spoken to Mr Reeson [the bursar of Kingswood], who is entirely in agreement with this statement, and is happy for me to set this part of the record straight.”

15. On 5 November 2002, Teachers’ Pensions wrote to Mrs Newbery explaining the method that they had used:

“Where there is either concurrent employment with one employer or multiple employment with more than one employer, the two (or more) salary rates are combined to form an amalgamated rate of pensionable salary which is used as a component in the calculation of average salary.”

16. In an attempt to help resolve this matter Kingswood wrote to Teachers’ Pensions saying that Mrs Newbery was employed on a consultancy basis.  When Teachers’ Pensions advised that such an employment was not pensionable Kingswood withdrew this statement reaffirming that Mrs Newbery was employed under a teaching contract.

17. Kingswood also advised Teachers’ Pensions that one-tenth of her time was spent in employment with them and the other nine-tenths was devoted to Warminster.

18. Mrs Newbery brought a complaint under the Internal Dispute Resolution (IDR) procedure.  The first stage decision, by Teachers’ Pensions said that after careful consideration it was agreed that Mrs Newbery’s employment at Kingswood in a part-time capacity (1/10th) could count as pensionable.  On this basis they found that her pension had been correctly calculated.

19. Mrs Newbery appealed to the second stage of IDR. The Department for Education and Skills (DfES) who were to make the decision raised an issue with Kingswood regarding the salary Mrs Newbery was paid.  Kingswood confirmed that she did in fact receive the full £57,136.  In reply, DfES commented that, based on the hours worked, it equated to a full-time equivalent of £571,360.  Kingswood confirmed this, then later withdrew it in light of the DfES’s response that a 900%+ increase in full-time equivalent salary for pension purposes was excessive and brought into question Kingswood’s actions in the matter.  Kingswood confirmed that Mrs Newbery’s salary for pension purposes was £5,713.60.  DfES also commented they were doubtful over Teachers’ Pensions decision to accept Mrs Newbery’s employment as pensionable being of the opinion that her role was one of “organiser” which was not pensionable.  DfES rejected Mrs Newbery’s appeal.

Submissions by Kingswood

20. Kingswood strongly refutes that any action on their part had resulted in any injustice.  They argue that the Governors agreed to continue Mrs Newbery’s salary at the higher rate in recognition of her past service to the school.  They also comment that they continued to make contributions towards her pension on that salary (Mrs Newbery paying £3,370.41, and the school paying £4,382.97).  Kingswood state that, on the basis of conversations with Teachers’ Pensions at that time, it was agreed that as she would be teaching the service was pensionable.

21. With regard to the amount of teaching Mrs Newbery undertook in her final year, the Headmaster of Kingswood stated that he was “fairly sure that in the end there was no face-to-face teaching”. He explained that part of the reason for this was because the incoming Headteacher (who has subsequently left) preferred not to use her in this way, instead letting her fulfil the wider advisory brief. He also explained that many teachers, especially in senior positions end up teaching less because of the demands of administrative, curricular or other roles they undertake. 

Submissions by Mrs Newbery

22. Mrs Newbery points out that she asked Kingswood to insert a liability clause into the retirement agreement if Teachers’ Pensions were not entirely satisfied with the agreement.  She states that this clause was not inserted because the bursar assured her that the Teachers’ Pensions was satisfied and she accepted this.  She says she received no information from either the Bursar or from Teachers’ Pensions to indicate that her full earnings for the year would not be pensionable, despite paying contributions on both employments for nine months.

23. Mrs Newbery comments that, far from enhancing her pension by going to Warminster, which was the sole purpose of doing so, she unwittingly reduced it.  She says that she thinks it must be clear that nobody would knowingly take on employment at the end of their career which would have a deleterious effect on their long term pension, and asks that her pension be based on her last year of salary paid by Kingswood, being the highest individual year of salary.

24. Mrs Newbery confirms that it was difficult for her to undertake a face-to-face teaching role at Kingswood owing to the sensitivities of the Headteacher who replaced her.  However, she was willing to fulfill the requirements of her contract, and believes that the Bursar had been assured verbally by Teachers’ Pensions that the proposed arrangement was acceptable. 

Submissions by Teachers’ Pensions

25. Teachers’ Pensions have no note of any discussions with Kingswood about the pensionability of her employment at the school.  They comment that if there was such a discussion, it was not appreciated precisely what arrangement Kingswood had in mind.  They affirm that there is nothing in writing concerning the arrangement before it was put into place.
26. Teachers’ Pensions commented that the Headteacher’s comments on the role that Mrs Newbery played cast even more doubt on the capacity in which she was employed.  They commented that they would arrange for a return to Mrs Newbery and Kingswood of contributions on salary that was not pensionable.
CONCLUSIONS
27. Mrs Newbery seems to have wanted to aggregate the salary she was receiving from Kingswood with that she obtained in her part time role. This would have had the effect of significantly increasing her salary in her final year and, as the Teachers Pension Scheme is based on a final salary would have resulted in a substantially increased pension.  That cannot be right.  

28. I note that Mrs Newbery had specifically asked Kingswood to confirm that the nature of her employment with Kingswood would be pensionable and has submitted to me that the Bursar was assured that the proposed arrangement was acceptable. I have seen no evidence that Kingswood obtained that confirmation prior to her new role being confirmed although there is evidence of  Kingswood later seeking to protect her position without much regard to the accuracy of the statements which it was making. On the basis of Kingswood confirming that Mrs Newbery was undertaking some teaching duties Teachers’ Pensions accepted her continued membership of the scheme.  I accept Mrs Newbery’s willingness to fulfill Kingswood’s requirements if need be, though the fact that she started teaching four and a half days a week at Warminster at the very same time as the commencement of her contract with Kingswood suggests that she did not have any great expectation of Kingswood needing her more. In fact that contract of employment presented to her might be seen as a sham. 

29. As Mrs Newbery had elected to make her part time employment with Warminster pensionable, Teachers Pension not unreasonably queried how it was that she was teaching part time at Warminster while being shown as a full time teacher at Kingswood.  This led to the decision to produce an average pensionable salary based only on one tenth of the amount actually paid to her by Kingswood. I see no reason to disturb that position. That leaves her able to retire on a pension based on whichever of her last three years pensionable salary produces the most favourable result for her.  

30. I have seen no evidence that she relied on any information from Teachers Pensions in deciding to accept the severance package put to her.  Nor do I see anything amiss in the written information put to her by Kingswood School. Her accountant had identified the need to insert a clause to deal with just such the situation which later materialised.  In the event no such clause was provided.  I do not accept her claim that she altered her position on the basis of some misrepresentation by the school.  Her disappointment at failing to retire on a greatly increased pension is perhaps somewhat offset by the knowledge that she obtained a full year’s pay from Kingswood for undertaking practically no work there. 

31. However, since the bulk of her salary from Kingswood in the year 1 September 2001 to 31 August 2002 was not pensionable under the Scheme, contributions made by Kingswood and Mrs Newbery to the Scheme based on the full-time salary should be returned to them.  Teachers’ Pensions, in their response, have already noted this entitlement and stated they will made necessary arrangements.  Nevertheless, I have made a direction below to ensure this is done.

DIRECTION

32. Teachers Pensions shall, within 28 days of this determination, refund contributions to Kingswood and Mrs Newbery on salary paid to her in the year 1 September 2001 to 31 August 2002 that was not pensionable.

DAVID LAVERICK

Pensions Ombudsman

22 March 2005
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