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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr P

Scheme
:
Staffordshire Police Pension Scheme (the Scheme)

Respondents
:
Staffordshire Police Force (the Force)

The Police Authority (the Authority)

MATTERS FOR DETERMINATION 

1. Mr P says the Force:

· Failed to issue a Certificate of Disability in a timely manner and in accordance with regulation H(1) of the Police Pension Regulations;

· Failed to ensure the correct method of calculating the medical earning capacity was employed and thereby failed to issue a 90% certificate of disablement;

· Failed to ensure that impartial influences and personal feelings were not brought to bear resulting in possible abuse of authority;

· Failed to ensure a reimbursement of a reasonable amount of the legal costs occasioned by the delay and administration;

And the Authority:

· Failed to respond to a letter dated 30 August 2002 from his legal advisers. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

LEGISLATIVE BACKGROUND

The Police Pension Regulations 1987 (the Regulations)

Regulation A11 – (1) A reference in these Regulations to an injury received in the execution of duty by a member of the police force means an injury received in the execution of that person’s duty as a constable and, where the person concerned is an auxiliary policeman, during a period of active service as such.

  (2) For the purposes of these Regulations an injury shall be treated as received by a person in the execution of his duty as a constable if-

(a) the member concerned received the injury while on duty or while on a journey necessary to enable him to report for duty or return home after duty, or

(b) he would not have received the injury had he not been known to be a constable, or

(c) the police authority is of the opinion that the preceding condition may be satisfied and that the injury should be treated as one received as aforesaid.

(3) In the case of a person who is not a constable but is within the definition of ‘member of a police force’ in the glossary set out in Schedule A by reason of his being an officer there mentioned, paragraphs (1) and (2) shall have effect as if the references therein to a constable were references to such an officer.

Disablement

Regulation A12-(1) A reference in these Regulations to a person being permanently disabled is to be taken as a reference to that person being disabled at the time when the question arises for decision and to that disablement being at that time likely to be permanent.



   (2) Subject to paragraph (3), disablement means inability, occasioned by infirmity of mind or body, to perform the ordinary duties of a male or female member of the force, as the case may be, except that, in relation to a child or the widower of a member of a police force, it means inability, occasioned as aforesaid, to earn a living.



    (3) Where it is necessary to determine the degree of a person’s disablement it shall be determined by reference to the degree to which his earning capacity has been affected as a result of an injury received without his own default in the execution of his duty as a member of a police force:


Provided that a person shall be deemed to be totally disabled if, as a result of such an injury, he is receiving treatment as an in-patient at a hospital.

Regulation B4 – (1) This Regulation shall apply to a person who ceases or has ceased to be a member of a police force and is permanently disabled as a result of an injury received without his own default in the execution of his duty (in Part V of Schedule B referred to as the ‘relevant injury’.)

  (2) A person to whom this Regulation applies shall be entitled to a gratuity and, in addition, to an injury pension, in both cases calculated in accordance with Part V of Schedule B; but payment of an injury pension shall be subject to the provisions of paragraph 5 of the said Part V and, where the person concerned ceased to serve before becoming disabled, no payment shall be made on account of the pension in respect of any period before he became disabled. 


Schedule B

Regulation B4 Part V

Policeman’s Injury Award

1. A gratuity under Regulation B4 shall be calculated by reference to the person’s degree of disablement and his average pensionable pay and shall be the amount specified as appropriate to his degree of disablement in column (2) of the following Table.

2. An injury pension shall be calculated be reference to the person’s degree of disablement, his average pensionable pay and the period in years of his pensionable service, and subject to the following paragraphs, shall be of the amount of his minimum income guarantee specified as appropriate to his degree of disablement in column (3), (4), (5) or (6) of the following Table, whichever is applicable to his period of pensionable service.

TABLE

Degree of disablement
Gratuity expressed as % of average pensionable pay
Minimum income guarantee expressed as % of average pensionable pay



Less than 5 years service
5 or more but less than 15 years service
15 or more but less than 25 years service
25 or more years service

(1)
(2)
(3)
(4)
(5)
(6)

25% or less
12.5%
15%
30%
45%
60%

More than 25% but not more than 50% (minor disablement)
25%
40%
50%
60%
70%

More than 50% but not more than 75% (major disablement)
37.5%
65%
70%
75%
80%

More than 75% (very severe disablement)
50%
85%
85%
85%
85%

Regulations H1 – (1) Subject as hereinafter provided the question whether a person is entitled to any and, if so, what awards under these Regulations shall be determined in the first instance by the police authority.



    (2) Where the police authority are considering whether a person is permanently disabled, they shall refer for decision to a duly qualified medical practitioner selected by them the following questions-

(a) whether the person concerned is disabled;

(b) whether the disablement is likely to be permanent;

and, if they are further considering whether to grant an injury pension, shall so refer the following questions: -

(c) whether the disablement is the result of an injury received in the execution of duty and

(d) the degree of the person’s disablement;

and, if they are considering whether to revise an injury pension, shall so refer question (d) above. 



  (3) A police authority, if they are considering the exercise of their powers under Regulation K3 (reduction of pension in case of default), shall refer for decision to a duly qualified medical practitioner selected by them the question whether the person concerned has brought about or substantially contributed to the disablement by his own default.



  (4) The decision of the selected medical practitioner on the questions referred to him under this Regulation shall be expressed in the form of a certificate and shall, subject to Regulation H2 and H3, be final.


Part H

Appeals and Medical Questions

Appeal to a medical referee

Regulation H2 -   (1) Where a person has been informed of the determination of the police authority on any question which involves the reference of questions under Regulation H1 to a selected medical practitioner, he shall, if, within 14 days after being so informed or such further period as the police authority may allow, he applies to the police authority for a copy of the certificate of the selected medical practitioner, be supplied with such a copy.


(2) If the person concerned is dissatisfied with the decision of the selected medical practitioner as set out in his certificate, he may, within 14 days after being supplied with the certificate or such longer period as the police authority may allow, and subject to and in accordance with the provisions of Schedule H, give notice to the police authority that he appeals against the said decision, and the police authority shall notify the Secretary of State accordingly, and the Secretary of State shall appoint an independent person or persons (hereafter in these Regulations referred to as the ‘medical referee’) to decide the appeal.

SCHEDULE H

MEDICAL APPEALS

7.-(1) The medical referee shall be entitled to such fees and allowances as the Secretary of State may from time to time determine.

    (2) The said fees and allowances shall be paid by the police authority and shall be treated as part of the police authority’s expenses for the purposes of this Schedule.

8.-(1) Save as hereinafter provided, the expenses of each party to the appeal shall be borne by that party.

    (2) Where the medical referee decided in favour of the police authority, the authority may require the appellant to pay towards the cost of the appeal such sum not exceeding the referee’s total fees and allowances as the authority think fit.  

   (3) Where the medical referee decides in favour of the appellant, the police authority shall refund to the appellant any expenses actually and reasonably incurred by the appellant in respect of any such interview or examination as is mentioned in paragraph 3.


Regulation K2 – (1) Subject as hereinafter provided, where an injury pension is payable under these Regulations, the police authority shall, at such intervals as may be suitable, consider whether the degree of the pensioner’s disablement has altered; and if after such consideration the police authority find that the degree of the pensioner’s disablement has substantially altered, the pension shall be revised accordingly. 

MATERIAL FACTS

3. Regulation H1 of the Regulations refers to the Authority as being the initial arbiter of the entitlement of an individual’s award.  In practice the Authority delegates to the Head of Human Resources.

4. Pursuant to Regulation H1 (2) it is the responsibility of the Authority to instruct the duly qualified Medical Practitioner to answer the questions raised within Section H1 (2).

5. The duly qualified Medical Practitioner pursuant to the Regulations is in the first instance the Medical Officer employed by the Authority.    A Home Office Circular states:

“3. Where a Police Authority is considering whether an officer should be retired on the grounds of ill health, it must refer to a duly qualified medical practitioner selected by them (normally the Force Medical Officer).”

6. Mr P joined the Force on 30 July 1972.  He was promoted on a number of occasions reaching the rank of Superintendent in January 1998 when he was appointed to the role of Divisional Commander at Burton on Trent.

7. On 26 October 1999 he commenced sick leave due to a combination of depression and physical problems. 

8. On 1 June 2000 he was seen by an Occupational Physician, Dr Gandham who then compiled a report for the Director of Resources at Staffordshire Police.  Dr Gandham stated that Mr P qualified for ill health retirement but that he did not want this without it being attached to some form of injury benefit because of his belief that his problems had been caused by stress at work.

9. On 13 June 2000 Dr Gandham signed a certificate of disablement (Certificate 1).  The Force has stated that Dr Gandham as a specialist Occupational Health Physician was a duly qualified medical practitioner and able to act as such and in accordance with the Regulations.  The resultant certificate signed by Dr Gandham referred to three medical conditions:

· Disc lesions

· Sciatica

· Depression 

10. At the instigation of the Force, Mr P made an application for an injury award on 16 July 2000 saying:

“I am seeking an injury award due to acute reactive depression and subsequent premature ill health retirement.  I firmly believe that my illness has been caused by inconsiderate, gross mismanagement and lack of adherence to fairness and equality procedures.

In addition the stress that I have suffered at work has aggravated my lower back disc problem and severe sciatica.  These physical conditions can be attributed in part to two injuries sustained on duty, both of which are documented in my personal file.

With reference to my psychological condition, the numerous issues, which have contributed to this, are chronologically documented in a report held by Dr Gandham.  The Chief Constable has also read that report.  It refers to sensitive issues and whilst I am happy to release the document to you, I would not do so without the knowledge of the Chief Constable.”

11. On 27 July 2000 Mr P appealed against Dr Gandham’s medical assessment on the grounds that there had been an omission of an injury award.  On 4 August 2000 the Force informed him that his papers had been passed to the Home Office to appoint an independent medical practitioner to oversee the case.

12. On 14 September 2000 Dr Gandham assessed Mr P.  Notes made at the time show that although Dr Gandham assessed that Mr P’s physical injuries were injury related he could not conclude the source of the depressive illness and that this would need an expert opinion.   

13. On 22 September 2000 the Home Office wrote to the Force as follows:

“In order for us to proceed would you please let me know whether the Force Medical Officer considered whether the conditions ‘Old disc lesion L5-S’ and/or ‘Depression’ were as a result of an injury received in the execution of duty as a member of the Police Force.” 

14. On 6 November 2000 the Force wrote to Mr P saying that as part of the injury award and pension calculation it was necessary for them to gain an up to date assessment of his potential earnings capacity in the open market taking into account the disabilities he had.  They sent his a questionnaire for completion and stated that once completed and returned it would be passed to the Occupational Health Physician Dr Gandham for him to complete the assessment.  Mr P provided a response on 16 November 2000.

15. On 23 November 2000 the Force confirmed with him that an appointment had been made with Dr Cooling (West Midlands Police Consultant Psychiatrist).  The Force has stated that Dr Cooling was qualified to act as a duly qualified practitioner given the area of medicine with which Mr P’s application was concerned.  Dr Cooling was also head of the National Police Psychiatric Unit.  He was specifically asked:

1.
Whether Mr P was disabled with depression.

2. Whether the depression (if it existed) was likely to be permanent.

3. Whether the depression (if it existed) was the result of an injury received in the execution of duties.

4. The degree of disablement.

16. Dr Cooling examined Mr P on 19 December 2000 and Dr Coolings’ report of 20 January 2001 stated that based on the information he had seen a case for an injury award was not made out.  He qualified this by saying that he would need to see the GP records and psychiatric records to determine whether there was any documentary confirmation of Mr P’s description of contemporaneous unhappiness about his employment situation.  He wrote:

“In my opinion the diagnosis in this case is certainly one of a reactive depression.  The evidence points towards the fact that Mr P is suffering from a clinical depression with somatic features and under these circumstances the diagnosis is correctly expressed as a moderate depressive episode with somatic syndrome.”

17. On 31 January 2001 Mr P’s Consultant Psychiatrist Dr Mitra produced a report.  He wrote:

“In my opinion Mr P is suffering from a moderate to severe depressive episode without psychotic symptoms.

In my opinion the main contributory factor has been the intolerable situation at work.  I have read the detailed letter he sent me and if it is correct then no doubt he was under great stress.  In all the sessions with me and his Therapist he has mainly been discussing the treatment meted out to him by the Police Force in the last days of his working life and since going off sick.

Mr P is still embittered and unless he feels justice has been done he is finding it very difficult to let go and move on in life.  As such he is still depressed.

Mr P is also finding it difficult to adjust to retired life, as he cannot come to terms with the circumstances, which led to his retirement on health grounds.  This is also hindering his recovery.

In my opinion his prognosis will depend on how quickly he can resolve the dispute with South East Staffordshire Police.  He feels justice has not been done and until he can address an independent body of authority regarding this matter he will find it difficult to move on.

I have also considered how his sciatica and drinking has contributed to the depression.  I do not think they have contributed much if at all to the depression.  He has sciatica on and off for the last 15 years.  He has never complained about his pain to me.  He only takes over the counter analgesic when it is painful.  Regarding his drinking it was never considered to be a problem except between September 2000 and just before Christmas 2000.  He went off sick on 26 October 1999.  His mood did go down further when he was drinking everyday i.e. three pints a day.  That behaviour stopped around Christmas when he realised that his drinking could go out of control.

He is still on anti depressant and also having cognitive behaviour therapy.  He will continue to receive treatment from the services.” 

18. On 6 February 2001 the Home Office wrote to Mr P to say that it had written to the Force asking them to clarify the medical conditions under appeal and that the Force had stated that they were awaiting a report from independent psychiatrist, Dr Cooling before being able to let them know the outcome and the appeal was therefore on hold.

19. On 19 March 2001 Dr Cooling provided a second report and at this stage he stated that he had seen both the GP notes and also the report prepared by the Consultant Psychiatrist.  He noted that Dr Mitra had stated there to be no history of major mental disorder within the family nor had Mr P any previous history of psychiatric illness.  He also noted that Dr Mitra did not think that Mr P’s sciatica and drinking had contributed much, if at all, to the depression and concluded:

“My assessment when I interviewed Mr P on 19 December 2000 was that he had a moderate depressive episode with somatic syndrome.

Having read the records I would maintain my original opinion which is that his depressive illness has had a multi-factorial basis, including Mr P’s perception of the way he was treated at work.

The natural history of this kind of depressive illness is that most cases of clinical depression resolve within 18 months to 2 years.  In fact Mr P’s depression has gone on for rather longer than this and I think that this reflects his unhappiness about his loss of his work role, as well as his physical health problems, including the chronic low back pain.”

20. On 6 May 2001 Mr P wrote to Dr Gandham saying:

“It may be relevant for you to know that I was recently re-assessed by the DHSS medical examiner, with regards to lower back problems.  The level of disability is now assessed as: -

1. The industrial accident on 24 February 1994 has caused you loss of faculty.

2. The loss of faculty is (a) Impaired Spinal Function (b) Impaired lower limb function (c) Impaired cerebral function.

3. You are 43% disabled for life because of the loss of faculty.”

21. On 11 May 2001 Dr Gandham wrote to Mr P requesting a copy of the DSS Assessment and advising him to correspond with the Force who were responsible for referring the matter to Dr Cooling for independent medical opinion.

22. On 18 May 2001 Mr P wrote to Dr Gandham saying that he was concerned Dr Gandham had not received Dr Cooling’s report of March 2001 as it had been issued on 19 March 2001 and was concerned that such a sensitive and important document had been mislaid or overlooked. 

23. On 23 May 2001 Dr Gandham wrote to Mr P saying that a copy of Dr Cooling's report had now been received and that based on the information provided no injury award was attributable to his psychological problems although his physical problems may attract some award.  He was advised:

“Before I can conclude this matter I have requested Human Resources to confirm that, following your accident in 1995, which resulted in back problems for you, you remained unsuitable for operational duties since then.  As soon as this information is to hand along with various figures pertaining to your potential earnings and earnings at the time of leaving your job, I shall then be able to conclude the matter as far as injury award attributable to your physical injuries is concerned.”

24. Also on 23 May 2001 the Force wrote to Mr P explaining that Dr Coolings’ report of 19 March had been referred to the legal department and Dr Gandham.  He was also advised:

“If the recommendation of Dr Cooling is maintained as our current Force position you will be notified and given the opportunity to appeal in the first instance informally, and subsequently formally under prescribed guidelines in accordance with the Home Office appeals process.”

25. On 31 May 2001 the Force sent a memo to Dr Gandham stating there had been an injury in 1994 which had not resulted in any sick leave being taken.  They said there had also been an injury in March 1995 which had resulted in 7 days sick leave after which Mr P returned to operational duties and that Mr P had taken 13 days sick leave due to a bad back in March 1999.  

26. It also advised that Mr P’s current salary was £48,924 with potential earnings of £17,000 assessed using information from the officers personnel file including experience gained as an employee and the senior position he attained whilst employed. “Potential earnings” meant the earnings he could expect to achieve on the open market with the disabilities he displayed.

27. Mr P complained to Dr Gandham of further delay on 31 May 2001.  Dr Gandham replied on 7 June 2001 stating that it had been necessary to consult with the Human Resource department about his absence from operational duties and incidences of him avoiding physical training as this would have a bearing on the final assessment.

28. On 7 June 2001 the Force advised Mr P’s solicitors that in light of Dr Cooling’s second report dated 19 March 2001 a decision would be made whether an injury award would be made.  Information was also provided about ways to appeal.

29. On 11 June 2001 Dr Gandham sent a memo to the Human Resources department of the Force.  He stated that after careful review of all the medical information he had concluded that only 25% of Mr P’s loss of earnings could be attributable to the injury related disability and the remaining 75% to the normal wear and tear ageing process and also, to some extent, due to personal default.  He stated that the final loss of earnings to be 16.31% and requested that the calculation be discussed with the Force legal adviser and for Mr P to be informed.  He also stated that if Mr P were satisfied with the calculation then the H1 certificate would be issued. 

30. On 27 June 2001 the Force wrote to Mr P advising him that the proposed injury award percentage would be set at 16.31%.  The Force gave him two weeks to accept the award.  On 9 July 2001 Mr P stated that he wished to make a formal appeal to the Home Office.

31. On 29 July 2001 Personnel Support Consultancy (PSC) representing Mr P wrote to the Force.  In summary it stated:

· The continual delay in resolving matters was not assisting Mr P in the recovery from his depressive illness;

· On the balance of probabilities, which was all that is required under the Regulation, an injury award entitlement existed for both the back condition and the depressive illness;

· Home Office advice of ‘the straw that broke the camel’s back approach’ to injury award entitlement had not been considered;

· The FMO had only taken into consideration the views of Dr Cooling who, as head of the National Police Psychiatric Unit, could not be reasonably viewed as independent;

· No account had been taken of the on going stresses from this current process, or a considered explanation given as to other causes;

· The certificate of disablement regarding the injury award had not yet been issued and a formal appeal was not therefore permissible;

· Regulation H1 (4) requires the FMO to express his views by completing a certificate of disablement;  

· It was incorrect in letter 27 June 2001 advising Mr P that he had two weeks to respond.  On issue of a certificate, he would then have 14 days in which to start an appeal;

· The method of calculation of the injury award was wrong;

· The back sciatica conditions were so closely related that a good medical case could be made out for a combined injury award figure;

· That a certificate of disablement be issued immediately.

32. On 7 August 2001 Dr Gandham eventually issued a Certificate of disablement (Certificate 2) which was provided to Mr P on 28 August 2001.  Although dated 7 August 2001, Dr Gandham’s assessment had taken place on 14 September 2000.  It stated at points 3 and 4:

“3. I certify that I have decided:

a) his disability is ‘Old disc lesion L5-S, sciatica, depression (crossed out)

b) The disablement has not been brought about or substantially contributed to by this police officer’s own default.

c) The disablement HAS been caused or substantially contributed to by an injury (injury includes any injury or disease whether of mind or body) as described in the statement that the officer received in the execution of duties as a Police Officer.

d) The injury WAS received without the default of the Police Officer.  (An injury is treated as having been received without the default of the Police Officer unless the injury is wholly or mainly due to his/her own serious and culpable negligence or misconduct).

e) The degree to which earning capacity in ANY employment has been affected is 16.31%

25% or less is slight disablement

More than 25% but not more than 50% is minor disablement

More than 50% but not more than 75% is major disablement

More than 75% is very severe disablement

4. I certify that based on Home Office procedures and medical assessment of disability I have established the degree to which earnings capacity in ANY employment has been affected as 16.31%.”

And under points 2, 3 and 4 of  ‘other information’:

“Other Information

2. Calculations are based on Home Office formula and are as follows

Overall medical disability due to all medical problems including injury related, if any = 80%

Injury related medical disability =25%

Remaining 75% non work related 



3. Based on figures supplied by Human Resources the loss of earnings:




A = 48,924  B = 17,000




A-B  x 100 = 65.25%




 A

4.Loss of earnings attributed to the injury related disability

25% of the above can be attributed to the injury related disability

65.25 x25 = 16.31%”
100

33. On 28 August 2001  PSC wrote to the Force pointing out:

· The certificate was not issued until 3 weeks after it had been signed;

· the disablements referred to in the certificate were a clear acceptance by the FMO that all these conditions were substantially contributed to in the execution of duty;

· The method of calculation was wrong.

34. It also asked for details of the occupation that had been referred to with a salary of £17,000 and pointed out that Dr Cooling was not entirely independent and that the matter would now be the subject of an appeal.  It clarified that the matter to be addressed would be to what degree had Mr P’s earnings capacity been impaired by the relevant injuries received in the execution of duty, the injuries being old disc lesion, sciatica and depression.  The Force informed the PSC on 17 September 2001 that the matter had been referred for the Head of Payroll and Pensions Department formally to commence the Appeal Process.

35. On 1 November 2001 Mr P’s appointed solicitors wrote to the Force criticising the lack of progress and sought clarification of the entries on the certificate of disablement including the calculation of reduced earnings capacity.

36. On 21 November 2001 the Force replied giving details of the referee appointed to decide the appeal. It also clarified that:

· depression had been entered in error on the certificate as this clearly did not reflect the opinion of Dr Cooling;

· the permanency criteria had not been made out;

· a new certificate would be issued;

· calculation for reduced earnings at 65.25% were:

 earnings in Police less Potential earnings (£48,924 - £17,000)       X 100%

             earnings in Police                                 (£48,924)

· Dr Gandham had assessed whether the cause of Mr P’s injuries were work-related and his decision was that only 25% of the reduced earnings capacity was work related;

· there was a pre-existing back problem that had only been exacerbated by work leading to the present difficulties. 

37. Mr P’s solicitors replied on 23 November 2001.  They queried:

1. The status of the appeal to be heard in December 2001;

2. Inclusion of the medical condition ‘depression’ in Certificate 1;

3. The Superintendent’s salary to be used as base level for comparison;

4. Mr P’s potential earnings to be used in the salary comparison;

5. Permissibility of percentage reduction of earnings capacity figure based on contributory causes to an individual medical condition. 

38. Dr Gandham amended Certificate 2 on 7 December 2001.

39. The Force replied to PSC on 12 December 2001 saying:

1. Dr Gandham has a legal power to amend any Certificate in circumstances of a mistake and the appeal would be against certificate 2;

2. An addendum from Dr Cooling was necessary as his assertion that ‘the job was not the significant causative factor for his depression’ was not determinative;

3. £48,924 was the correct figure used;

4. Human Resource data indicated the salary on basis that Mr P would be capable of full time sedentary employment;

5. The percentage reduction would be reviewed on receiving the addendum from Dr Cooling.   

40. Mr P’s solicitors then identified two main areas of dispute: 

1. Whether depression should be included as ‘in the execution of duty;’

2. The assessed percentage degree of disablement.

41. The Force wrote to Dr Cooling on 3 January 2002 and informed the Payroll and Pensions Department that the appeal was postponed until further medical evidence was forthcoming which might allow the matter to be resolved.

42. Dr Cooling replied on 15 January 2002 and a copy of his report was provided to Mr P’s solicitors on 21 January 2002.  The report stated:

“As far as the prognosis of depression is concerned my view is that most cases of depression respond well to anti depressant treatment and the research shows that depression usually resolves itself within 18 months to 2 years.

In Mr P’s case, he is very aggrieved that he was passed over for promotion and I think that his depressive illness has also been maintained by his chronic back pain.  Whilst I realise that Mr P has been retired from his job, my view is that Mr P is certainly not suffering from a permanent type of depressive illness.

I have to say that when I saw Mr P, I did think he had quite an obsessional personality structure and I think that his perception of his work situation and the rigidity of his thought processes explain why he was not able to keep going in a functioning work capacity as a Police Officer.  I think that Mr P’s perception of his workplace troubles is due to his pre-existing personality based difficulties and I do not accept that Mr P has suffered a workplace injury and neither do I accept that he has a permanent form of mental incapacity.”    

43. Mr P’s solicitors then replied identifying the same two points of dispute: depression being caused by the execution of duty and how the percentage disablement was calculated as being at issue between them.  In addition they said that permanence was not an issue up for debate as that had clearly been established in Certificate 1. 

44. Dr El-Shazly and Mr T Sadique were appointed as Medical Referees. The Home Office wrote to Mr Sadique and Dr El-Shazly on 14 and 28 March 2002 respectively, to clarify that the issues under appeal being:

“1.
Is the disablement, occasioned by ‘Depression’, the result of an injury received in the execution of duty?’

2.
To what degree has the appellant’s earnings capacity been affected by the relevant injury ‘old disc lesion L5-S and ‘Sciatica’ and (subject to the reply to question 1 ‘Depression’”

Mr Sadique was appointed to determine the ‘Old disc lesion L5-S’ and ‘Sciatica’ aspect and Dr El-Shazly the ‘Depression’ aspect of the appeal. 

45. The Appeal was considered on 14 June 2002.  Dr El-Shazly’s opinion was that Mr P throughout his service had endured a succession of traumatic events through his work in the CID.  He did not see, as Dr Cooling did, that Mr P’s obsessional personality gave a predisposition to depression as there was no history or otherwise that Mr P had any personality disorder or difficulties which had prevented him from carrying out his duties.  The issue of alcohol abuse was dismissed as more of a consequence than a cause and there was no evidence that alcohol had caused any medical or legal problems to Mr P.  He considered the Force’s trivialising the incidents reported by Mr P had cast doubt on their authenticity when some of those events had been authenticated.  He chose the examples of Mr P not being invited to the opening of the police station, that he had been moved to a position of less privilege and being passed over in promotion.  He concluded:

“I therefore conclude that the disablement occasioned by depression is the result of an injury received in the execution of duty and I am discharging the Certificate to that effect.” 

46. The Home Office wrote to Dr El-Shazly on 8 July 2002 after receiving a copy of his report and pointed out that Dr El-Shazly had not referred to Mr P’s degree of disablement and that he may wish to liase with Dr Sadique prior to completing the revised certificate emphasising that although a joint report was not necessary in all circumstances, a single certificate was.  This letter was also copied to the Force.

47. On 16 July 2002 Mr P’s solicitors also wrote to the Force:

“Further to the Medical Referee Hearing in this matter, I have seen a copy of Dr El-Shazly’s report and you will no doubt now be ensuring that there is a re-assessment of the Injury Award percentage without delay.

You will be aware from earlier correspondence that we do not consider it permissible for the Injury Award percentage to be reduced proportionately in cases where there is multiple causation on one injury.  Once the work related cause has been found to be ‘substantial’, then the whole injury must be taken into account.”

48. The Force replied to the Home Office on 22 July 2002:

“In the circumstances which have arisen, it was my belief that there would be a 2nd Appeal Hearing before both Dr El-Shazly and Mr Sadique to determine the Degree of Disablement….

…Although I entirely accept that the procedure in respect of this Appeal has been significantly more complicated than would normally be the case, it is my opinion that it is inappropriate for Dr El-Shazly and Mr Sadique to determine the Degree of Disablement in this case without the necessity of a 2nd hearing at which both Staffordshire Police and Mr P will be enabled to make representations regarding the appropriate Band into which Mr P is to be placed.

If such a process is completed at this stage, Staffordshire Police will unfortunately have no option other than to Judicially Review the decision as it will have been made without the Force having had any opportunity to put its case to the Referees in this regard.”  

49. The exchange of correspondence between the Force and the Home Office was copied to Mr P’s solicitors.  This culminated in a letter from them to the Home office on 24 July 2002:

“The percentage disablement figure entered on the original Certificate of Disablement by Staffordshire Police was calculated, it seems, on the basis that only the physical medical conditions were taken into account.  It was apparent should Dr El Shazly decide that the depression was also caused ‘in the execution of duty’ (which of course he has now done), that this percentage figure would in any event need to be re-assessed by Staffordshire.

Once Staffordshire have re-assessed the percentage figure, it is then always possible that Mr P would be content with the new figure proposed and, in that eventuality, would simply withdraw the appeal as to percentage disablement. 

It is also the case, should Staffordshire continue to calculate the percentage figure on the basis indicated on the Certificate, then there will be significant legal arguments to be addressed as to the basis of calculation.  That will take considerable additional input from the solicitors for both parties.   

In the circumstances it was agreed that Dr El-Shazly would deal only with the ‘execution of duty’ point.  Once his decision on that was made, Staffordshire would re-consider the percentage figure and then, only if necessary, the percentage disablement appeal would go ahead.”  

50. On receipt of this letter the Force wrote to the Home Office:

“I am now in possession of the letter of the 24th July 2002 from Mr Martin Burnett of Mills & Reeve Solicitors to yourself and can confirm that it is now agreed between all parties that the Force itself will re-assess the percentage figure for Mr P’s Reduced Earnings Capacity and if this is agreeable to Mr P, then the matter will come to an end without the necessity of any further appeal hearing.  Only if Mr P wishes to appeal his percentage figure will it be necessary for the Referees to be further involved in this matter.”

51. On 5 August 2002 Mr Sadique wrote to the Force stating that he had not been provided with the necessary consent by Mr P to obtain past medical records and could not progress his case.  Interested parties had been informed and the matter had been placed ‘on hold’ until further notice.  

52. The Force then referred the outcome of the Appeal held on 14 June 2002 to Dr Cooling requesting him to specify the degree to which Mr P’s earning capacity had been affected.

53. On 30 August 2002 Mr P’s solicitors wrote to the Authority complaining about the length of time that had been taken in resolving Mr P’s case saying that the delay had led to a detrimental effect on his recovery.  They said that in-patient psychiatric care had been recommended for Mr P and that the delay was the precipitating cause.  

54. Mr P’s solicitors have told me that no response was received by them from the Authority although correspondence continued with the Force generally about Mr P’s application.  

55. On 19 September 2002 Dr Cooling provided a response to the Force’s referral:

“I note that superintendent Smy, Head of Human Resources, is of the opinion that Mr P could earn up to £5,000 per annum at present, which would give a percentage of 91%.

In my view, Mr P would be capable of earning rather more than this and I think there are a considerable range of jobs, which he could undertake given the set of skills that Mr P has.  I would estimate his earning capacity as being £10,000.  On this basis the injury award would work out at 82%.

I have filled out the injury award certificate H1.  The 82% injury award puts him in the very severe disablement band.” 

56. On 25 September 2002 the Force informed Mr P’s solicitors that the overall reduced earnings would be assessed at 90% and advised that Mr P would be issued with a Band 4 injury award and a band 4 gratuity award and that payments would be made by 1 November 2002.

57. Mr P’s solicitors then suggested that rather than two certificates being in place, one for the physical injury and one for the psychological injury an overall single certificate should be issued confirming the level of assessment.

58. The Force then requested that Dr Cooling prepare a single H1 certificate covering all injuries.   Dr Cooling prepared a revised certificate and signed it on 7 January 2003 (Certificate 3) providing an assessment of 82% but only made reference to the depressive illness and failed to make any reference to the physical injury.

59. The Force then discussed this aspect with Dr Cooling.  On 13 March 2003, the Force informed Mr P’s solicitors of the outcome of that discussion:

“I can confirm that the present Certificate which indicates that you client has a Reduced Earnings Capacity of 82% and which was prepared by Dr Cooling on 7 January 2003, specifically included the totality of Mr P’ problems both psychological and physical….

…In the circumstances I shall obtain a H1 Certificate from Dr Gandham which identifies both medical conditions, ie 1. Physical – “Old Disc Lesion and Sciatica” and 2. Psychiatric – “Depression”, so that your client’s position in relation to all such injuries is protected in the future and which states that the Reduced Earnings Capacity is as specified by Dr Cooling at 82%.”

60. In a further letter to Mr P’s solicitors dated 10 April 2003 the Force emphasised that Dr Cooling had stated on 12 March 2003 that the single certificate with an assessment of 82% had taken into account all of Mr P’s problems.  The letter  also stated:
“I have today confirmed with our Payroll and Pensions Department that Mr P is in receipt of a Band 4 Award and therefore I am happy to note that whilst your client is not in receipt of a 90% finding, he is nevertheless in receipt of exactly the same Injury Pension as if that original finding had been correct (i.e. Band 4 - 75%+).”

61. On 20 October 2003 the Force forwarded a cheque to Mr P’s solicitors in the sum of £2,500 by way of an ex-gratia payment towards his legal costs.  The Force says that this represents reimbursement of a reasonable amount of Mr P’s legal costs in respect of his Appeal. 

62. Prior to the complaint being brought to my office the Force failed to arrange for a response under the Scheme’s internal dispute resolution (IDR) procedures to be provided to Mr P.

63. Mr P has since arranged for the cheque for £2,500 to be returned to the Force pending consideration of this case by me.

Mr P’s submissions

64. On 26 October 1999 his last working day, he suffered a major mental breakdown and did not receive any approach and consideration of welfare support until February 2000.
65. When the matter of medical retirement was mooted by Dr Gandham in April 2000 he was not well enough to make the enormous decision he did.  He believes that the decision should have been allowed to wait until he had recovered sufficiently.

66. Had he received a good level of care and consideration within the first six to nine months he would not have accepted the invitation to retire and would have returned to work. 
67. The Force Medical Officer failed to issue a certificate of disablement in a timely manner in accordance with Regulation H1 (2) (c&d) and failed to adopt the correct method of assessing the degree of disablement by wrongly applying a reduction factor to the loss of the earnings factor.
68. Dr Gandham had no authority to change the certificate of 14 September 2000 and could only have done so in accordance with Regulation H3 (2) of the Regulations, with the agreement of both parties and reconsideration of fresh evidence.  The reasons given for what happened are unconvincing and unethical given the professional standing of those involved.

69. Certificate 2 was 13 months after retirement and delayed him appealing to the Home Office.  The Force should have submitted the case for re-assessment under Part K2 of the Regulations when it was realised that Dr Gandham had omitted the reference to depression when he issued the certificate dated 7 August 2001.

70. The Force failed to respond within the timescales published in its own ‘Force Weekly Order’.

71. The degree of disablement of 90% was initially agreed to by the Force.  The only examination by Dr Cooling was on 19 December 2000.  On the 19 September 2003 (some 2years 9 months later) Dr Cooling was able to contradict the Head of Human Resources and assess him as qualifying for a lesser percentage award.  This, despite the fact that his own psychiatrist Dr Mitra had stated that he was unable to work again.

72. Dr Cooling, employed as head of the National Police Psychiatric Unit and also by several Forces cannot reasonably be viewed as independent.  Further, Dr Cooling is a Consultant Psychiatrist and not qualified to make a decision in respect of orthopaedic issues.

73. Dr Gandham being a person qualified and expected to do so failed without reasonable documented cause to give a qualified later opinion as to the Reduced Earnings Capacity despite being requested to do so.

74. Dr El Shazly as consultant psychiatrist was not aware of the details and degree of injury occasioned by his back problems and therefore subsequent reference to him by Dr Cooling is unconvincing making the assessment at 82% subject to challenge.
75. Costs incurred as a result of the maladministration by the Force amount to £10,013.12 and the ex-gratia payment of £2,500 offered is therefore considered derisory and unacceptable.  

The Force’s submissions

76. Certificate 1 was issued pursuant to a consideration by Dr Gandham of the provisions of Regulation H1 (2) of the Regulations.  

77. At the time Dr Cooling was instructed by the Force he was and as far as they are aware still remains a Consultant Psychiatrist at the Nuffield Hospital in Huddersfield. Dr Cooling was also employed as a Consultant Psychiatrist for the West Midlands Police Authority and also worked in such capacity for the Metropolitan Police.  However Dr Cooling has at no stage ever held any permanent position with Staffordshire Police but was instead used by the Force on occasions due to his combined knowledge of both psychiatry and the Regulations.  

78. Mr P has at no stage formally objected to Dr Gandham’s involvement in this matter despite the fact that Dr Gandham was at all material times employed by Staffordshire Police Authority.  

79. Certificate 2 accepted that injuries 1 and 2 were the result of an injury received in the Execution of duty, but Dr Gandham’s did not accept that based on Dr Cooling’s reports Mr P’s depression was so caused.  Certificate 2 had been originally completed incorrectly but nothing other than a clerical error and a change of diagnosis did not therefore arise.  The certificate had been annotated ‘see overleaf’ and the note read:

“‘Depression not part of Injury Award but considered for IHR.”

80. It must be noted that Mr P lodged his Appeal in any event on 27 July 2000.   Although the Force agrees that the resolution of Mr P’s appeal was extremely protracted through no fault of his own, the entire process was subject to complicated legal and factual difficulties which led to a proliferation of correspondence which delayed the ordinary anticipated timetabling for such Appeals.

81. Mr P’s Appeal was originally forwarded, with his consent, to the Home Office and Dr Cooling.  The purpose of relying on Dr Cooling was to obtain an appropriate medical opinion in relation to Mr P outside the structures of the Regulations ie through the informal Appeals Procedure.  Although Dr Cooling was instructed in mid November 2000 it took a number of months for a decision to be reached due to the fact that it was necessary for Dr Cooling’s reports of 20 January 2001 and 19 March 2001 to be prepared. The report from Dr Gandham dated 23 May 2001 advised that Mr P was not entitled to an Injury Award attributable to his psychological problems and thereafter further consideration was only given to whether he was entitled to an Award in respect of his physical injuries.

82. Whilst it is recognised that Certificate could have been produced much earlier the Force were attempting to give proper consideration to the issues raised by Mr Philips. 

83. Mr Sadique and Dr El-Shazly were not appointed as medical referees until 15 November 2001 followed by a dispute as to the issues to be decided by the Appeal which was not resolved until 14 March 2002.  This was followed by another 3-month delay before the Hearing of the Appeal by Dr El Shazly on the 14 June 2003.

84. It was then necessary to instruct Dr Cooling to again assist in this matter as to the Reduced Earnings Capacity of Mr P.  This was because Dr Gandham felt professionally compromised in relation to carrying out such a determination.  It took until 12 September 2002 for Dr Cooling’s said Report to be received.

85. It is accepted that in his original calculation, Dr Gandham decided that as Mr P had been earning £48,924 as a Police Superintendent and as his ‘potential’ earnings after his injury were only £17,000, then his Reduced Earnings capacity was 65.25%.  However, as Dr Cooling’s report did not accept that his Depression was work related, then Dr Gandham then decided to further the officer’s Injury Award as he was of the opinion that 75% of the officer’s medical problems were not work related and he ought not to count towards his injury pension.  Therefore, Dr Gandham ascertained the Final Injury Award at 16.31%.  At the time of Dr Gandham’s calculation, there was guidance from the Home Office in respect of this matter (Home Office Circular 44/1999).  Part 8 Annex A paragraph 4 states:

“4. When a person is disabled partly on account of a medical condition occasioned by an injury on duty and partly by another medical condition which has not been occasioned by a relevant injury, the degree of disablement must be assessed on the basis of an apportionment of the disablement to take account only of the condition occasioned by the relevant injury.” 

Although as a matter of law this matter has not been settled definitively and ostensibly, therefore the decision by Dr Gandham to disregard Mr P’s psychological problems was based upon Mr Cooling’s report and his understanding of the law.

86. That following a request for a single Certificate by Mr P’s representative, this was subsequently sought from the Occupational Health Physician but when this was not forthcoming, it was yet again necessary on 30 October 2002 to instruct Dr Cooling to produce such a Certificate.  Dr Cooling eventually forwarded a Certificate on 2 May 2003 following a number of requests for the same.

87. Mr P’s injury award was backdated such that by October / November 2002 he had received all his pension entitlements.

88. Such entitlements comprise an Ill-Health Pension, an Injury Gratuity and an Injury Pension.  Further, Mr P was paid £2,500 towards legal costs notwithstanding the fact that such a payment is wholly outside the requirements of the Regulations.

89. The letter dated 30 August 2002 from Mr P’s solicitors was addressed to the Clerk to the Authority.  Following receipt of the letter, the Clerk obtained a detailed briefing on the background to the matter from Mr Griffiths of the Force Solicitors Office to enable him to respond.  This is evidenced by E-mail exchanges.  Unfortunately, enquiries with the Office of the Clerk to the Authority have revealed that a paper copy of the letter which the Clerk is most likely to have sent to Mr P’s Solicitors prior to his retirement has not been retained on the relevant file.  An electronic version of the letter that was probably sent cannot be retrieved as the older documents produced by the Clerk’s secretary prior to his retirement have now been deleted from her computer system.   

CONCLUSIONS

90. Mr P’s concerns regarding the way he was treated in the early stages of his illness are not matters for me to determine.

91. It is clear there were a number of errors in the way this application has been dealt with.  

92. As part of the initial consideration of his application it seems that Dr Cooling’s report of 19 March 2001 did not reach Dr Gandham until 18 May 2001 and although Dr Cooling identified a multi-factorial basis for Mr P’s depressive illness, there was then a concentration on his back problems.  The evidence provided by the DSS assessment which included an impaired cerebral function seems to have been ignored when Dr Gandham gave his verdict that no injury was attributable to his psychological problems.  

93. Mr P was incorrectly advised that he had two weeks to accept the proposed injury award when he was notified about it on 27 June 2001.  Under Regulations H2 of Part H of the Regulations, the two weeks ran from the date he was supplied with the certificate.  

94. Certificate 2 was not signed until 7 August 2001 and not received by Mr P until 28 August 2001 although Dr Gandham had made his assessment on 14 September 2000.  Had it been issued earlier, Mr P could have begun the appeal process sooner.  While the certificate appeared to reflect that all three conditions had been accepted as injuries it was only later on 21 November 2001 that the Force disclosed that the issue of depression had been determined incorrectly and did not reflect the opinion of Dr Cooling and that a further certificate would need to be issued. 

95. It is clear that at this stage the Force had not properly considered the depressive condition within the context of the Appeal and although the Force has stated that it believed there would have to be a second hearing to take into account the views of Mr Sadique, he was never consulted. 

96. Ideally Mr Sadique and Dr El-Shazly would have jointly determined the assessment at the time of the Appeal hearing.  It was only because Mr P’s solicitors proposed a solution, which allowed the Force to re-consider the percentage disablement figure without that input that final agreement was reached by all parties.

97. It was unfortunate that at this point the Force mistakenly advised Mr P’s solicitors that a combined overall certificate would provide a 90% assessment when in fact Dr Cooling had stated that the assessment should be 82% on an estimated earning capacity of £10,000.

98. Certificate 3, signed by Dr Cooling on 7 January was issued on 9 January 2003, nearly two and half years after Mr P had made his formal application. 

99. Although Mr P has not been provided with a certificate showing his level of assessed injury to be at 90%, which he believes is his correct assessment, his being assessed at 82% does not result in any financial loss.  His 82% award attracts the same pension within the same band 4.  

100. The delays brought about by the maladministration have clearly added to the distress and inconvenience suffered by Mr P.  It must also be noted that Mr P was at this time suffering from a depressive illness and it was this very aspect to his injury award application that had been virtually ignored.  Mr Sadique was never consulted properly when he had been appointed jointly with Dr El Shazly at the time of the Appeal.  In my view Mr P was justified in appointing legal advisers to progress his case although at a personal cost.   

101. Added to this is the further anxiety brought about by the apparent failure of the Authority to provide a response to Mr P’s legal advisers’ letter of 30 August 2002.  Although there is certainly evidence of an intention on the part of the Clerk to reply, the evidence falls short of establishing that such a reply was ever sent and I am satisfied that none was received.  On the balance of probabilities I conclude that no reply was sent.

102. In cases that have reached appeal and where the medical referee decides in favour of the appellant, paragraph 8(3) of Schedule H of the Regulations states that the Authority shall refund to the appellant any expenses actually and reasonably incurred by the appellant in respect of any such interview or examination.   

103. The Force has already made an offer of £2,500 and says that this meets approximately one-quarter of his legal costs.  However, I consider that the costs should be met in full and that an amount should also be paid by the Force to compensate for the distress and inconvenience identified and I make suitable directions below.

DIRECTIONS

104. Within 28 days the Force should pay Mr P all proper legal costs incurred by him in pursuing the matter up to the point of this determination.  

105. Within 28 days the Force should pay to Mr P the sum of £500 as compensation for the distress and inconvenience suffered. 

DAVID LAVERICK

Pensions Ombudsman

13 April 2005
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