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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Dr A Gardam

	Scheme
	:
	Teachers’ Pension Scheme (TPS)

	Respondents
	:
	London Borough of Havering (Havering)

	
	:
	Pilkington Pension Services Ltd (Pilkington)

	
	:
	Lincoln Financial Group (Lincoln)

	
	:
	Teachers’ Pensions


MATTERS FOR DETERMINATION 

1. Dr Gardam complains that:

1.1. Havering did not provide him with documentation about the Scheme on his becoming a member and therefore he was unaware of the 12 month time limit within which he could transfer accrued benefits into the Scheme on a basis that would have been preferential in his circumstances; 

1.2. Teachers’ Pensions provided him with incorrect information about the salary which would be used to calculate a service credit; and

1.3. There were delays by Teachers’ Pensions, Pilkington and Lincoln in dealing with his transfers into the Scheme, which caused a significant reduction in the calculation of his service credit.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

The Teachers’ Pensions Regulations 1997 (the Regulations)
3. The Regulations as they applied on 1 September 2000 provide:

“F4 Acceptance of transfer values

…

(3) 
The person must have made a written request to the Secretary of State for the transfer value to be accepted.

(4)
Unless while the person was subject to the previous scheme he was employed in comparable British service, the request must have been made within 12 months after the day on which he entered pensionable employment.

…

H7 Extension of time
The Secretary of State may in any particular case extend, or treat as having been extended, the time within which anything is required or authorised to be done under these Regulations.

…

Schedule 12

...

Part II

Inward Transfers
9 (1)
If –


…

(b) the previous scheme is a personal pension scheme or an approved pension scheme which is not a club scheme and the person has entered pensionable employment after 31st December 1985,

he is entitled, … to count as reckonable service the period specified in sub-paragraph (2).

…

(3) In calculating the period specified in sub-paragraph (2) –

…

(b) if sub-paragraph (1)(b) applies and the transfer value was received within 12 months after the date on which the person entered pensionable employment, the calculation is to be made by reference to his age, and the annual rate of his contributable salary, on that date,

(c) in any other case, the calculation is to be made by reference to his age, and the annual rate of his contributable salary, on the date on which the transfer value was received, …”
Scheme member’s explanatory booklet

4. The members’ booklet for TPS, which was in force as at September 2000, states   :

“Pensionable service in another scheme
When you join the teachers’ scheme you can transfer pension credit from a previous scheme as long as:

· the previous scheme meets Inland Revenue and Department of Social Security requirements; and

· you apply for a transfer within one year of entering pensionable teaching service.

Please note that the sum of money offered as a transfer value from your previous scheme will not always buy the same amount of credit in the Teachers’ Pension Scheme.”


And:



“Points to remember

Some decisions must be made within time limits.  These are summarised here:



…



- Transfer in or out of the Teachers’ Pension Scheme


If you want to transfer pension rights from another pension scheme into the teachers’ scheme, you must apply within one year of entering pensionable teaching employment.  Further details can be found in the ‘Transfer-in Pack 449’ which can be obtained from your employer or from us.  …”

5. Transfer in pack 449 says:

“Part A – to be retained by the applicant for information

Points to note:

This form should be completed within twelve months of entering pensionable employment and you should normally be under age 60 when you apply…….  

Schemes outside of the public sector arrangements (non-club transfers)

Non- club transfers are effected from some other occupational pension scheme, personal pension plans and buy-out policies.

1. Calculation of service credit  

The calculation of your service credit is normally based upon your age and salary at the date of entering (or re-entering) pensionable employment under the TPS. Current factors may be used if the transfer exceeds normal time limits.”

MATERIAL FACTS

Provision of Scheme information

6. TPS is a salary related occupational pension scheme managed by Teachers’ Pensions. Teachers’ Pensions are responsible for providing a range of literature, including booklets about the TPS for participating employers to pass on to employees. 

7. When transfer values are received into the Scheme, they secure a service credit (i.e. a certain number of years added to the member’s pensionable service).  The calculation of the service credit takes into account a number of variable factors.  These include the member’s salary in that, when the salary is high, the service credit is more expensive (and therefore lower), because the potential pension based on that salary at the member’s retirement will be higher.  It also takes into account the member’s age in that, the older the member, the shorter the period until the member retires and during which the Scheme can invest the transfer value received to pay the pension. Therefore, where a higher salary is used in conjunction with an older age, a lower service credit would be secured in comparison with the service credit which could be secured for the same transfer value, but based on a lower salary and younger age.  

8. Dr Gardam commenced employment with Havering on 1 September 2000.  His appointment was confirmed in a letter dated 12 July 2000, which enclosed his Contract of Employment and various other documents.  No reference is made in the letter to the Scheme, although Havering says that it was its usual practice at that time to enclose a booklet about the Scheme with such a letter.

9. Dr Gardam contacted the TPS in July 2001 to obtain information about the Scheme and enquire about transferring his pension benefits from the Pilkington Superannuation Scheme (PSS) and a Lincoln Personal Pension Plan (LPPP) into the Scheme.  He says that he then received a booklet about the Scheme and the “relevant literature” relating to the transfer with a letter from TPS dated 7 August 2001. TPS’s letter stated, “If you recently joined the scheme, or are thinking of doing so, Teachers’ Pensions will be pleased to confirm whether a transfer can be accepted and to explain how your TPS benefits will be increased”
10. On 9 August 2001, Dr Gardam says he again contacted the TPS by telephone.  Dr Gardam says he was told that the transfer calculations would be based on the salary entered on the transfer form by Havering.  Because of this, Dr Gardam says he was relaxed about the time taken to effect the transfers, as he understood this to mean that the timing of the transfer into the Scheme would be of no consequence.

11. Teachers’ Pensions have no record of this telephone call.

12. When the transfers finally took place in 2003, the service credit was based on Dr Gardam’s then current salary (£34,450) which was higher than his starting salary (£20,520).  Consequently he received a total service credit of 9 years and 232 days.  Teachers’ Pensions has calculated that, based on estimated transfer values provided to Dr Gardam in August and September 2001, had the transfers been completed within 12 months and the service credit based on his starting salary, the total service credit he would have received would have been 17 years and 82 days.

13. Dr Gardam complains that because he did not receive a members’ booklet for the Scheme he did not know about the 12 month time limit for transfers into the Scheme.  

14. In its response to me, Havering states that it is unable to prove that the members’ booklet for the Scheme was sent to Dr Gardam with the letter dated 12 July 2000.  It says its normal procedure would have been to include the necessary information for Dr Gardam. In its letter to Dr Gardam of 13 August 2003, Havering acknowledges that there was no reference made to the booklet in its letter offering employment to Dr Gardam. It does not, however, accept that it did not follow procedures, but simply says it cannot prove that they were followed in this case.  

15. Havering made a without prejudice offer to Dr Gardam to settle the complaint, on the basis that it would offer an additional service credit of 2 years 306 days intended to cover the difference between the service credit that Dr Gardam would have received had the transfer occurred in April 2002 and the service credit that he would have acquired if the transfer had occurred in the first 12 months of employment.  The assumptions were that Dr Gardam’s transfer should have been completed by April 2002 at the latest, based on the fact that if he had initiated the transfer process in August 2001, it would have taken 6 months to process the transfer (based on Havering’s experience), and allowing for a 2 month margin.  Havering was not prepared to offer to fund a service credit of 7 years and 215 days, being  the whole difference between what he actually received and what he would have received within the first 12 months of employment,  because it considers the majority of delays were caused by other parties.

16. Dr Gardam rejected the offer, feeling it did not adequately compensate him for the loss of pension and stress associated with the matter.  He also formed the view that, based on information provided to him about changes occurring to the Scheme, Havering were not in a position to compensate him in the manner suggested.

Transfer from Pilkington
17. On 9 August 2001, Dr Gardam wrote to Pilkington about transferring benefits accrued in the PSS to the Scheme. His letter was received by Pilkington on 13 August 2001.  Pilkington responded to Dr Gardam on 6 September 2001, providing a statement of benefits and the completed transfer form requested by Dr Gardam.

18. Dr Gardam forwarded this to Teachers’ Pensions in September.  Correspondence then ensued between Teachers’ Pensions and Pilkington, although Dr Gardam was not asked to provide any additional information.

19. Teachers’ Pensions says there was a delay largely due to the need to get a signed discharge from Pilkington regarding any future liability concerning the equalisation of pension benefits. 

20. On 1 February 2002, Teachers’ Pensions wrote to Dr Gardam confirming they had written to Pilkington to obtain information about their status regarding equalisation of benefits.

21. Pilkington confirms it received a letter from Teachers’ Pensions dated 1 February 2002 regarding the equalisation of benefit status.  The letter was missing Form IF/IN which was supposedly enclosed and Pilkington contacted Teachers’ Pensions to request the form.  

22. Form IF/IN was received from Teachers’ Pensions on 21 February 2002.  It was completed by Pilkington and returned to Teachers’ Pensions on 27 February 2002.  Form IF/IN required Pilkington to respond to five statements about equalisation of benefits and transfer values by choosing one of two responses:  

23. Question four asked Pilkington to respond to the statement:

“Should it be found that there has been inadequate equalisation to the benefits which accrued in our scheme on or after 17 May 1990:”

The response selected by Pilkington was: 

“we will not make good any deficiency in our transfer value representing the member’s benefits.”

24. Question five asked for Pilkington to respond to the statement:

“Should it be found that there has been inadequate equalisation to the benefits which accrued in another scheme or arrangement on or after 17 May 1990 and which were transferred into our scheme:”

The response selected by Pilkington was:


“we will not make good any deficiency in our transfer value representing the member’s benefits whether or not the scheme or arrangement which paid the transfer value to our scheme makes good its deficiency in its transfer value.”

25. On 8 April 2002, Teachers’ Pensions wrote to both Pilkington and Dr Gardam advising that the Scheme was unable to accept the transfer of accrued benefits from the PSS, because Pilkington would not make good any deficiency in Dr Gardam’s transfer value should it be found there had been inadequate equalisation of benefits.  

26. Dr Gardam contacted Teachers’ Pensions to enquire about how he might “appeal” against their decision not to accept the PSS transfer.

27. Teachers’ Pensions wrote to Dr Gardam on 12 August 2002 rejecting his “appeal”.

28. On 17 December 2002, Dr Gardam wrote to Pilkington.  He explained that his Member of Parliament had written to the relevant Minister about this issue but was told it was a matter for his pension scheme to resolve.  Dr Gardam asked Pilkington to reconsider its position.

29. Pilkington initially responded to Dr Gardam’s letter by email on 20 December 2002 as follows:

“I will look at the terms of the undertakings the TPS wants signing in order to accept transfers.

…

We agree that PSS has a liability if you retain benefit and law subsequently imposes an unexpected liability.  So to that extent we are in the same boat whether you stay or transfer.  But the lawyers have advised the trustee, and the trustee has accepted, that it should not sign anything which smacks of ‘indemnity’ i.e. an underwriting of any costs which the receiving scheme may incur in defending a member’s claim, because that is potentially open ended (lawyers’ bills etc).

I will reply formally as early in the New year [sic] as possible.”

30. On 24 December 2002, Pilkington wrote to Teachers’ Pensions referring to Dr Gardam’s desired transfer and the undertaking required by the Scheme.  Pilkington said:

“… I can confirm that the Trustee of PSS is prepared (and you may accept this letter as such a covenant) to undertake to make good any deficiency in our transfer value representing Dr Gardam’s benefits, subject to our liability being limited to the difference between the transfer payment actually made and the amount of the transfer payment which would have been made if it had been calculated on the basis that any benefits referable to service since 17 May 1990 had been provided in accordance with the requirements of Article 141 of the Treaty of Rome (except insofar as that requires the equalisation of GMPs [guaranteed minimum pensions]).

Please regard the confirmation 4 set out on form IF/IN completed on 27 February 2002 as being amended accordingly.”

31. This undertaking was accepted by Teachers’ Pensions.  

32. Teachers’ Pensions received an updated transfer value statement from Pilkington on 30 December 2002.  It then obtained up to date salary information from Dr Gardam’s employer as at 30 January 2003.  

33. Dr Gardam’s employer wrote to him on 13 January 2003 rejecting his second stage appeal against Teachers’ Pensions’ decision not to accept his PSS transfer.

34. Teachers’ Pensions wrote to Dr Gardam on 31 January 2003 providing details of the service credit, to which Dr Gardam responded on 27 February 2003. 

35. On 21 February 2003, Dr Gardam wrote to Pilkington confirming that he wished to proceed with the transfer.  The transfer value payment was sent to Teachers’ Pensions on 2 April 2003 and secured Dr Gardam a service credit of 7 years and 39 days.

36. Pilkington disputes that it was the cause of any delay.  It submits that:

36.1. It always responded to requests in a timely manner;

36.2. The original transfer value it calculated was in compliance with its legal obligations;

36.3. The undertakings asked for by Teachers’ Pensions in questions four and five of Form IF/IN were not limited to benefits in excess of GMP, in respect of which, Pilkington says:

“The question of whether or not GMPs have to be equalised and, if so, on what basis and by whom is still not resolved.  Many schemes, have indeed refused to accept CETVs which include GMPs precisely because of the difficulty of reaching agreement on the apportionment of unknown liabilities. Very few (if any) transferring schemes would be prepared to agree to meet the future cost of equalising GMPs.  Such a request in paragraphs 4 and 5 of Form IF/IN constitutes a condition which the administrators of [the Scheme] have chosen to impose as part of the exercise of their discretion whether or not to accept a transfer in.”

36.4. The undertaking given by Pilkington in December 2002 was different to the undertaking requested by Teachers’ Pensions in Form IF/IN because it excluded GMPs.

Transfer from Lincoln

37. Dr Gardam also had pension benefits in the LPPP, which were the result of a transfer from the PSS in 1994.   

38. Dr Gardam wrote to Lincoln in early August 2001 advising that he was considering transferring his benefits to the Scheme.  On 15 August 2001, Lincoln says it sent fund and transfer values to Dr Gardam, together with its requirements and forms to proceed with the transfer.  On 31 August 2001, Lincoln sent further fund and transfer values to Dr Gardam at his request.

39. Dr Gardam recalls sending the relevant forms to Teachers’ Pensions in late August/early September 2001.

40. Lincoln explains it received a telephone call from Teachers’ Pensions on 2 February 2002 requesting Lincoln to provide a form APP13 to Teachers’ Pensions.  (Form APP13 provided notification to the then Inland Revenue (now HM Revenue & Customs (HMRC)) about the transfer of accrued benefits from an Appropriate Personal Pension scheme to a Contracted-out Salary Related scheme).  Lincoln provided the relevant form to Teachers’ Pensions.

41. Teachers’ Pensions says it requested the contracted-out deduction calculation from HMRC on 1 February 2002.  It received a reply from HMRC on 11 March 2002, saying that no details could be found.  Teachers’ Pensions says it advised Dr Gardam accordingly on 8 April and 14 May 2002.  

42. Teachers’ Pensions also wrote to Lincoln on 14 May 2002 stating that the Inland Revenue held no record of Dr Gardam’s LPPP under Lincoln’s reference number.  

43. Lincoln responded on 5 June 2002, confirming it had provided correct details and that the contracted-out deduction calculation could be obtained directly from HMRC

44. Teachers’ Pensions appear to have contacted HMRC again, but unsuccessfully, and it wrote again to Lincoln on 21 August 2002 requesting that Lincoln sort out the situation with HMRC directly.

45. Lincoln explains that it retrieved its archived files.  Based on its investigation, Lincoln formed the view that, when Dr Gardam’s benefits were transferred to Lincoln in 1994, Pilkington failed to complete and return an APP13 form to HMRC.  This form would have provided HMRC with the necessary details about where Dr Gardam’s contracted-out liabilities had been transferred and would have enabled HMRC to respond to Teachers’ Pensions requests at the outset.

46. Following Teachers’ Pensions’ letter of 21 August 2002, Lincoln sent a fax to HMRC on 9 October 2002, confirming Lincoln’s ASCON (Appropriate Scheme Contracted Out Number). It asked HMRC to proceed with the contracted-out deduction calculation and to forward this information to Teachers’ Pensions.

47. Lincoln sent a hard copy of the fax of 9 October 2002 to HMRC on 11 October 2002.

48. Lincoln wrote to HMRC again on 12 November 2002, chasing for a response to its letter of 11 October 2002.  

49. Lincoln says that it called HMRC on 9 December 2002 and again on 6 January 2003 and finally received a response later that day. It says it then contacted Pilkington immediately to notify it of the contracted out deduction calculations. Lincoln followed this up with telephone calls to Pilkington and HMRC on 20 February 2003 to ensure the form was completed and returned.  

50. Teachers’ Pensions confirms that it received the contracted-out deduction calculation on 3 February 2003.  It then sent the transfer request to Lincoln on 24 February 2003, but was advised by Lincoln that it did not have written authority from Dr Gardam to liaise with Teachers’ Pensions.

51. On 10 April 2003, Dr Gardam telephoned Lincoln requesting transfer forms, which were sent to him that day.  Following other correspondence, the completed transfer-out authorisation and discharge forms were received on 28 May 2003.  The transfer value was received by Teachers’ Pensions on 23 June 2003.

52. Lincoln stated, in a letter to Dr Gardam dated 30 May 2003, that:

“Although we have been in contact with Teachers’ Pensions since May 2002, we have not actually received a request to transfer the above policies until your telephone call on 10 April 2003 and in light of this I do not feel that we have delayed your request in any way.”

53. Dr Gardam referred this to Pilkington.  In response, Pilkington provided Dr Gardam a copy of a letter dated 11 October 1994 addressed to Liberty Life Ass. Co. Ltd. (which became Lincoln), noting that a cheque for the transfer value had been enclosed together with the DSS form RD570.  Copies of form RD570 were also provided to Dr Gardam, together with a note saying:

“The original APP13 (RD570) was sent with payment to Liberty Life in 1994.  Their SCON was needed – this is what tell’s (sic) the DSS which Scheme the transfer has gone to.”

54. Form RD570 was the predecessor to form APP13. 

55. Lincoln confirms it received the letter of 11 October 1994 and now accepts it is likely that it received the form RD570.  Whilst it cannot locate a copy on its files, it also has no correspondence querying its absence.  However, Lincoln cannot say whether it omitted to forward the form onwards, or whether it was mislaid by HMRC.
CONCLUSIONS

Provision of Scheme information
56. Unsurprisingly Havering cannot prove it did provide the booklet to Dr Gardam.  Dr Gardam states he did not receive it. 

57. I find on the balance of probabilities that the booklet was not sent to Dr Gardam.  I make that finding because his assertion that he did not receive it is made credible by the speed with which he acted when he did ask for a copy.  The booklet prompted him to pursue the transfers. I have no reason to think that he would not have behaved in the same way if he had received it at the beginning of his employment.  The fact that he did not, coupled with his recollection is evidence that he did not receive it outweighing the fact that Havering usually enclose a booklet with the confirmation of his appointment.

58. Dr Gardam joined the Scheme on 1 September 2000. He contacted Teachers’ Pensions about transferring his previous benefits into the Scheme in July 2001 and made an application. As I have said, since Dr Gardam acted with reasonable speed and complied (whether accidentally or not) with the 12 month time limit in which to apply for a transfer in, it seems to me more likely than not that he would have applied earlier had he received information from Havering, as he should have, about the possibility of transferring his previous benefits credit when he first joined the Scheme.  

59. Havering says that the Scheme booklet issued by Teachers’ Pensions only referred to an applicant having to submit his/her application form within 12 months of commencement of employment in order to transfer pension rights. Havering also says that it does not appear to be in dispute that Dr Gardam was aware of the existence of the TPS some while before he sought to join it. However, it does not follow that Dr Gardam was aware that he could transfer in his previously held benefits prior to being told by Teachers’ Pensions in July 2001. It is consistent with his not being aware that he acted when he received the booklet.

60. Havering also says that the booklet did not state that transfers had to be completed within 12 months. It says that there is nothing in the booklet to warn the applicant that there is normally a 12 month limit before it potentially impacted on the value of the transfer. The possession of the booklet would not have notified Dr Gardam about the transfer limit. The fact that Dr Gardam did not possess the booklet between September 2000 and July 2001 is therefore, they say, irrelevant. However, as I have mentioned earlier, the booklet prompted Dr Gardam to pursue his transfers. Had he received the booklet in September 2000, he would have acted promptly in applying to transfer his benefits, irrespective of whether or not the twelve month time limit had been mentioned in the booklet.

61. Dr Gardam suggests that he might have set matters in train soon after he received his letter of appointment in July 2000.  However, it would not have been possible to have made firm moves to transfer until he actually took up his employment with Havering on 1 September 2000. Therefore, I think it reasonable to assume that within a month of the commencement of his employment with Havering, he would have made enquiries about transferring his pensions and been sent the application forms; the transfer process could then probably have started within two months of starting employment with Havering. 

62. Havering says that it would reasonably have taken Dr Gardam three months to submit his transfer application and that any consequent calculation of liability should start after this period. However, for the reasons stated above, I think that two months is a realistic timescale.

63. For the purpose of what follows I shall, therefore, assume that Dr Gardam would have set matters in train by, about 15 November 2000. A question then arises of whether, if Dr Gardam had applied on the 15 November 2000, the transfers would have been completed within the 12 month period.

64. Having found that Havering was responsible for Dr Gardam not receiving the booklet in July 2000 it follows that Havering is responsible for the delay between the time Dr Gardam would have started the transfer process on about 15 November 2000 and the time that he actually started the transfer process in July 2001.  This is a delay of approximately eight months and is addressed in my directions below. 
Pilkington

65. It took Teachers’ Pensions four months to send the discharge form to Pilkington, following receipt of Dr Gardam’s transfer application. During this period Dr Gardam was not kept informed about the progress of his transfer. I consider this to be maladministration by Teachers’ Pensions. 

66. The major sticking point was the undertaking that Teachers’ Pensions required prior to agreeing to accept the transfer. Pilkington states that the transfer value it calculated was in compliance with its legal obligation and I accept that. Teachers’ Pensions clearly attached a number of conditions to its acceptance of a transfer value. Pilkington was unable to meet those conditions, because of the potential liability to which it was considered that the PSS would be exposed to.  

67. Teachers’ Pensions told both Dr Gardam and Pilkington that it would not accept the transfer in April 2002. Following this, Dr Gardam wrote back to Teachers’ Pensions appealing against their decision not to accept his PSS transfer. Teachers’ Pensions responded to Dr Gardam’s appeal in August 2002. Dr Gardam subsequently made a second appeal in December 2002, to which he received a response in January 2003. 

68. So I do not think that, even if Dr Gardam had  started the process earlier, this transfer would have been completed within 12 months of his joining the TPS.  However, without the delay of eight months caused by Havering not sending the booklet to Dr Gardam in September 2000 and the following four months’ delay by Teachers’ Pensions in sending the discharge form to Pilkington, if everything else had happened in the same timescales, then it is probable that the transfer would have been completed in April 2002, 12 months earlier than it actually was.

69. There is, of course a possibility that events would have unfolded completely differently if the process had been begun earlier.  For example, it might be that the undertakings would have brought matters to a halt for a longer or shorter time.  However, for the purpose of assessing redress, I consider that the only practicable assumption is that the same unavoidable delays would have occurred as actually did.

Lincoln
70. Dr Gardam returned the relevant transfer request and documentation to Teachers’ Pensions in late August/early September 2001. Again, it took Teachers’ Pensions over four months to advance the matter - by requesting the contracted out deduction calculation from HMRC. 

71. Lincoln now accepts that it is more likely than not that it received the completed form RD570 from Pilkington.  This form should then have been forwarded on to HMRC.  Lincoln cannot locate the original or a copy of the form on its archived files. Clearly, HMRC did not process the form; otherwise, the issue would not have arisen.  This leaves a number of possibilities open as to why the form did not reach its intended destination.  For instance, it could have been misfiled by Lincoln when it received it from Pilkington (although I note the transfer payment was received and the transfer was otherwise successfully completed), it could have been misfiled by HMRC, or it could simply have gone missing in the post between the two parties.  I cannot find Lincoln liable for this part of the delay.

72. Once Teachers’ Pensions asked Lincoln to sort out matters directly with HMRC regarding the identification of Dr Gardam’s benefits, it took Lincoln approximately  four months to retrieve and conduct an investigation of its archived files, to identify where the problem lay and to contact Pilkington regarding the completion of the appropriate form. 

73. Lincoln says that although it was responsible for an initial delay of about a month, the rest of the delays were caused by HMRC. However, the evidence is that it took Lincoln almost two months to contact HMRC following Teachers’ Pensions’ letter of 21 August 2002. HMRC are not a party to this complaint.

74. Lincoln has admitted that it received Pilkington’s letter of 11 October 1994 and accepts that it was likely that it did receive the enclosed RD570 form. I take the view that on the balance of probabilities, Lincoln did have the RD570 form in their possession in October 1994 and did not forward it to HMRC. If it had been forwarded promptly there is no reason to suppose that HMRC would not have dealt with it promptly. 

75. So Teachers’ Pensions contributed to four months of delay, and Lincoln to a further four.  As with the Pilkington transfer, I consider that if Dr Gardam had known that he could transfer his previous benefits and that there was any significance to completing the matter within 12 months, he would have set things in train after approximately two months of taking up employment with Havering. This was about eight months before he actually did. As mentioned above, I find that Havering is liable for the consequences of this delay.   Absence of these delays would not have resulted in the transfer being completed within twelve months, however.  

76. Once again, the only practicable approach is to assume that all other things would have happened in the way that they actually did.  On that basis the transfer would have been completed 16 months earlier than it was – so by about 1 February 2002.  Havering is responsible for eight months of the delay as a result of them not sending the booklet to Dr Gardam in September 2000; Teachers’ Pensions are responsible for four months of the delay and Lincoln, four months.

77. Teachers’ Pensions say that it would be inappropriate for them to provide any compensation to Dr Gardam as the four months delay attributed to Teachers’ Pensions had no material affect on the transfer credit Dr Gardam received. This , they say, is because Dr Gardam's salary in April 2002 was £26,220. From 1 October 2002 his salary remained unchanged at £34,450. Had the transfers been completed four months earlier i.e. December 2002 for the PSS transfer and February 2003 for the LPPP transfer, there would be no material change in the calculation undertaken by Teachers’ Pensions, as Dr Gardam’s age and salary had  not changed during this period. The only difference to the transfer value would have been the Market Value Adjustment (MVA). The MVA however simply reflects the changes in the market conditions, which would also have applied to the PSS and LPPP. 

78. Similar assertions could arguably be made about the delays caused by the other respondents, with the possible exception of the eight month delay caused by Havering in respect of the PSS transfer. In determining the compensation due to Dr Gardam as a result of the delays in the transfer process, it would not be practical to look at each period of delay in isolation. The parts may not add up to the whole. My directions below take account of the loss caused during the whole of the transfer process and apportion the compensation due to Dr Gardam on the basis of each party’s contribution to the total delay.

79. Teachers’ Pensions also object to making any payment to Dr Gardam in respect of distress and inconvenience, as they say they sought to keep him informed of the progress regarding his transfer throughout the process. However, on the evidence Teachers’ Pensions did not always keep Dr Gardam informed on the progress of his transfers, specifically in the initial few months of the transfer process. More to the point, Teachers’ Pensions contributed to the delay in the transfer process. The delay (whether he was kept informed or not) has caused Dr Gardam distress and inconvenience. I therefore think it appropriate that Teachers’ Pensions compensates Dr Gardam in the manner set out in my directions below.

80. Dr Gardam says that the delay caused by Havering was significantly greater than eight months and was in excess of 57 weeks. He says that it was made clear in the letter from Teachers’ Pensions dated 7 August 2001, that it was possible to initiate proceedings before taking up employment with Havering in September 2001. 
81. Dr Gardam also says that when he finally received the booklet describing the Scheme in August 2001, he initiated his application to transfer in within three days. Therefore, he would have acted just as quickly had he received the booklet together with his offer of employment in July 2000.
82. However, the letter of 7 August 2001 from Teachers’ Pensions was sent to Dr Gardam after he had started employment with Havering. I do not agree that the wording in the letter constitutes a statement that it was possible for the transfer process to commence prior to joining service as it implied that the employee had already commenced service. Further, as previously stated it was not feasible for Dr Gardam to have joined the Scheme prior to September 2000. Therefore it is reasonable to assume that the actual start date would have been after September 2000. In addition, I note that when Dr Gardam was first informed by Teachers’ Pensions in July 2001, about the possibility of transferring his previously held benefits into the Scheme, he did not write to the ceding Schemes until 9 August 2001. This was greater than 3 days he suggests. I therefore do not agree that Havering should be held responsible for any delays prior to September 2000.

83. Dr Gardam says that the calculation of the service credit should be based on his salary when he first joined the Scheme. This is because the undertaking made by Pilkington on 24 December 2002, was accepted by Teachers’ Pensions and they received an updated transfer value statement on 30 December 2002. Allowing for the combination of the 57 weeks’ delay caused by Havering and the four months’ delay caused by TPS, the final transfer value should therefore have been received by the end of July 2001, which was less than eleven months after he joined the Scheme. However as mentioned above, I do not see that that Dr Gardam could have started transfer proceedings prior to September 2000. Therefore it is not in my view reasonable to hold Havering accountable for any delays prior to this date. I have set out above the timescales in which I think the transfers could reasonably have been completed had it not been for the avoidable delays and I do not think that any revised calculation based on Dr Gardam’s starting salary is justified.

84. Dr Gardam says that assuming a delay of 12 months; the service credit calculation in respect of the PSS transfer should be based on his salary as at 30 January 2002, i.e. 12 months earlier. However, the PSS transfer was finalised on 2 April 2003. It is therefore in my view correct that the recalculation of his transfer value should be as at April 2002 using his salary as at April 2002 on the assumption that it would have been finalised 12 months earlier than it was, had it not been for avoidable delays. 

85. Dr Gardam also says that the situation with respect to the LPPP transfer was similar to that of the PSS transfer, except that the total delay in respect of the LPPP transfer was greater than for the PSS. The net effect was again that the final transfer should have been received within 12 months of him joining the Scheme and therefore the service credit should be based on his starting salary. Dr Gardam also says that Lincoln caused the delay due to the problems associated with HMRC records, without which this would have been a straightforward transfer. Taking into account, the six months Havering says it takes to complete such transfers; the LPPP transfer should have been completed easily within 12 months of Dr Gardam taking up employment with Havering. However, for the reasons that I have stated earlier I do not agree with Dr Gardam in this regard.. Havering has made an offer to Dr Gardam to settle the complaint. Havering’s offer was made before the case was referred to me. For the reasons given above, I think it right that Dr Gardam’s transfer be calculated and applied in accordance with the following directions. 

86. Teachers’ Pensions say that it is no longer possible to buy added years in the TPS. However, it says that Havering, as Dr Gardam’s  Employer can instead by paying a lump sum on his behalf, purchase additional pension in units of £250 up to a maximum, which is increased in line with inflation each year. The current maximum is £5,200 per annum.

DIRECTIONS

87. With respect to the PSS transfer, I direct that within 14 days of the date of this determination, Teachers’ Pensions shall ask Pilkington what the transfer value would have been as at 1 April 2002. 

88. Within 14 days of receiving the answer, Teachers’ Pensions shall establish what service credit would have resulted from that transfer value if it had been received on 1 April 2002. Within 14 days of establishing this amount, Teachers’ Pensions shall then if necessary establish what the equivalent additional pension would be resulting from that transfer value and then inform Havering of the cost of providing the additional pension. 

89. Within 14 days of being notified of the cost of providing the additional pension, Havering shall pay a lump sum on behalf of Dr Gardam to Teachers’ Pensions for the cost of providing the additional pension. Teachers’ Pensions shall bear one third of the cost of providing the additional pension and Havering two thirds.

90. Within 7 days of paying the lump sum, Havering shall notify Teachers’ Pensions of its share of the total cost of providing the additional pension.

91. Within 7 days of being notified by Havering, Teachers’ Pensions shall pay Havering one third of the total cost of providing the additional pension.  

92. Within 7 days of receiving the lump sum from Havering, Teachers’ Pensions shall credit Dr Gardam’s Scheme pension by the amount of the additional pension. 

93. With respect to the LPPP transfer, I direct that within 14 days of the date of this determination, Teachers’ Pensions shall ask from Lincoln what the transfer value would have been as at 1 February 2002.

94. Within 14 days of receiving the answer, Teachers’ Pensions shall establish what service credit would have resulted from that transfer value if it had been received on 1 February 2002. 

95. Within 14 days of establishing this amount, Teachers’ Pensions shall then if necessary establish what the equivalent additional pension would be  resulting from that transfer value and then inform Havering of the cost of providing the additional pension.

96. Within 14 days of being notified of the cost of providing the additional pension, Havering shall pay a lump sum on behalf of Dr Gardam to Teachers’ Pensions for the cost of providing the additional pension. Teachers’ Pensions shall bear one quarter of the cost of providing the additional pension, Havering shall bear half the cost and Lincoln shall bear one quarter of the cost.

97. Within 7 days of paying the lump sum, Havering shall notify Teachers’ Pensions and Lincoln of their share of the cost of providing the additional pension.

98. Within 7 days of being notified by Havering, Teachers’ Pensions shall pay Havering one quarter of the total cost of providing the additional pension and Lincoln shall pay Havering one quarter of the total cost  

99. Within 7 days of receiving the lump sum from Havering, Teachers’ Pensions shall credit Dr Gardam’s Scheme pension by the amount of the additional pension.

100. Also, within 28 days of this determination, Lincoln shall pay £60, Teachers’ Pensions shall pay £60, and Havering shall pay £130 to Dr Gardam to compensate him for the distress and inconvenience caused by the delays in processing his transfer and for the time and trouble he has incurred in trying to resolve this matter.
TONY KING

Pensions Ombudsman

30 October 2008
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