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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Miss M Thomas

Flexible Plan
:
Windsor Life Flexible Pension Plan

Wealth Plan
:
Windsor Life Personal Wealth Plan

Respondent
:
Windsor Life Assurance Company Limited (Windsor Life)

MATTERS FOR DETERMINATION 

1. Miss Thomas alleges that Windsor Life delayed paying transfer values from her policies. She says that, as a result, she suffered financial loss in excess of £5,000 as well as injustice in the form of inconvenience suffered while trying to have things put right. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Three Windsor Life policies are involved in this complaint. Policy 12467800 was a Wealth Plan incorporating both “protected rights” (providing benefits in lieu of the State Earnings Related Scheme) and “non-protected rights” benefits. Policies DA2613R000 and DA2613R100/DA2613R200 were Flexible Plans, and comprised non-protected rights only.   

4. At the beginning of March 2002 Miss Thomas authorised Windsor Life to deal with her financial adviser, Millfield Partnership Limited (Millfield), and on 12 March she requested transfer value quotations and illustrations of benefits at age 60.

5. Windsor Life told Miss Thomas that her Flexible Plans had no current transfer values. After an intervention by Millfield, Windsor Life agreed that this was incorrect. Windsor Life also explained that a number of apparently conflicting illustrations which had been issued to her in respect of the various policies resulted from “difficulties” with a recently installed new benefit projection system. 

6. Confirmed transfer values and benefits illustrations were issued on 2, 3 and 8 April 2002. 

7. However, the retirement illustration for the non-protected rights Wealth Plan mistakenly assumed retirement at age 50, because this was the selected retirement age under the policy. Millfield confirmed on 10 April that illustrated benefits at 60 were indeed required, which Windsor Life issued on 17 April 2002.

8. Enclosed with the illustration for each policy was Windsor Life’s Transfer Form of Discharge (Discharge Form), which Windsor Life required to be completed if the transfers were to proceed 

9. Windsor Life heard nothing more until 28 June 2002.

10. Windsor Life then received a letter from Standard Life, enclosing the Discharge Form completed by Miss Thomas in respect only of the non-protected rights element of her Wealth Plan, and requesting payment of the transfer value.

11. On 1 July 2002 Windsor Life informed Standard Life that the Wealth Plan also contained protected rights, and asked if she would be transferring the protected rights.

12. On 15 August 2002 Standard Life informed Windsor Life that Miss Thomas had lost her Wealth Plan policy. Windsor Life issued lost policy documentation for completion.

13. Windsor Life received the Discharge Form in respect of the protected rights part of Miss Thomas’s Wealth Plan on 18 August.

14. On 30 August 2002, Standard Life asked Windsor Life also to issue lost policy documentation in respect of the Flexible Plans. This was the first occasion on which Windsor Life became aware that Miss Thomas might also be intending to take transfer values from these Plans.

15. Miss Thomas later claimed that she had not lost her policies. 

16. Windsor Life received the completed lost policy declaration in respect of Miss Thomas’s Wealth Plan on 11 September 2002, and settled the transfer value (£25,318.72) on the basis of the unit prices in force on 19 August 2002, which was one day after receipt of the completed Discharge Form. 

17. Windsor Life’s practice at the time in question was to regard their liability as being discharged when they received their Discharge Form, irrespective of whether other factors made it impossible at that date for the transfer to proceed.

18. The transfer value of policy 12467800 on 11 September 2002 (the date the final item of documentation was received by Windsor Life) would have been £25,079.43.

19. In response to a telephone request from Millfield, on 18 September 2002 Windsor Life issued fresh transfer documents for Miss Thomas’s Flexible Plans. 

20. Windsor Life was in receipt of all the transfer documentation for Flexible Plan policy DA2613R000 on 25 September 2002, but did not settle the transfer value of £2,545.14 until 30 October 2002 (see below). The transfer value was based on the unit price in force on 26 September 2002, the day after receipt of the Discharge Form and all the other documents. 

21. The transfer value of DA2613R000 calculated on 30 October 2002 would have been £2,675.83.

22. There was a dispute over whether the Discharge Form for DA2613R100, received by Windsor Life on 8 October 2002, was a copy, or whether it bore Miss Thomas’s original signature. 

23. Windsor Life accepts that it had not made it entirely clear in correspondence that two separate Discharge Forms would be required for her Flexible Plans (because they were split between employer and employee contributions) – two forms were issued to Millfield on 18 September 2002. At first, Miss Thomas completed a Discharge Form only for DA2613R000.  

24. After some discussion with the various parties involved, Windsor Life settled the transfer value of £4,540.16 on 30 October 2002, calculating it by using the unit price in force on 9 October 2002 (the day after receipt of the copy Discharge Form and all the other documents). 

25. The transfer value of DA2613R100 calculated on 30 October 2002 would have been £4,813.12.   

26. Miss Thomas complained on 11 November 2002 about delays and mistakes on the part of Windsor Life. Windsor Life responded on 20 November, essentially outlining the previous history (see above summary) and concluding that they had not delayed the transfer payments.

27. Miss Thomas then referred her complaint to the Financial Ombudsman Service on 28 November 2002, claiming that she had lost £5,982.48 because “the transfer … took some 8 months whilst my fund was reduced from the original £38,386.52 down to the eventual £32,404.04.” The complaint was referred to me for investigation.  

CONCLUSIONS

28. Although Windsor Life made initial mistakes which caused some delay (see paragraphs 5 – 7 above), complete and correct information was issued to Miss Thomas within about five weeks of her initial request.   

29. Ten weeks then elapsed before Windsor Life received her first, incomplete, instructions in relation to her Wealth Plan. A further eleven weeks after this, Windsor Life was asked to issue fresh transfer documentation for her Flexible Plans, presumably because the first set had been lost. 

30. There is some dispute, which I do not need to resolve, over whether Miss Thomas lost her policies. Suffice it to say that Windsor Life acted in good faith on the basis of information it received from other parties that the policies could not be found.

31. In view of the above, I am not minded to conclude that Windsor Life was materially responsible for delays occurring before about 25 September 2002. Indeed, Windsor Life acted very promptly in response to communications received after 28 June 2002. Sometimes, Windsor Life took an active role in finding out exactly what Miss Thomas intended to do, because it appears that both she and her financial adviser failed to give clear instructions.    

32. In short, Miss Thomas and/or Millfield must shoulder responsibility for most of the delay which occurred. If full and complete documentation had been returned to Windsor Life shortly after the illustrations were issued in April 2002, any later fund reductions caused by the steadily falling Stock Market would have been avoided.   

33. I am however critical of Windsor Life for the way they dealt with Miss Thomas’s Flexible Plans after 25 September 2002.

34. In a previous determination (issued after the events now under consideration) I have been critical of Windsor Life for calculating a transfer value on the basis of a unit price in force before it was possible for the transfer to proceed. I note that the practice can sometimes work in favour of the policy holder. Indeed, in the case of Miss Thomas’s Wealth Plan, the transfer value paid (based on the unit price on 19 August 2002) was £239.29 higher than it would have been if calculated as at 11 September 2002. However, it worked to her disadvantage in the case of her Flexible Plans.

35. Windsor Life was able to pay the transfer value in respect of Flexible Plan DA2613R000 on 25 September 2002, but did not do so until 31 October 2002. Nevertheless, Windsor Life calculated the transfer value on the basis of the unit price in force on 25 September, rather than as at the date of settlement. This maladministration resulted in a loss to Miss Thomas of £130.69.

36. Windsor Life was able to pay the transfer value in respect of Flexible Plan DA2613R100 on 8 October 2002, but did not do so until 31 October 2002. Nevertheless, Windsor Life calculated it on the basis of the unit price in force on 8 October, rather than as at the date of settlement. This maladministration resulted in a loss to Miss Thomas of £272.96.

37. Overall, Miss Thomas was left £164.36 worse off as a result of the practice used by Windsor Life and of which I am critical.  I make an appropriate direction below. 

DIRECTION

38. Within 28 days of the date of this Determination, Windsor Life shall pay Miss Thomas £164.36 in respect of the financial loss I have identified.

DAVID LAVERICK

Pensions Ombudsman

9 March 2006
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