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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr B Lee-Smith

Scheme
:
Norwich Union Personal Pension Plan (8407861UE)

Respondent
:
Norwich Union Life

MATTERS FOR DETERMINATION 

1. Mr Lee-Smith says that he was only advised a few weeks before he was due to retire that a Market Value Reduction (MVR) would be applied to his policy on maturity at his nominated retirement age. Previously he had been given contradictory information by representatives of Norwich Union regarding how any MVR would be applied.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

3. The terms and conditions governing the operation of Mr Lee-Smith's Personal Pension Plan were set out in the Policy and Schedule issued to him when the Plan was first established. The key terms and conditions are:

a)
Definitions

"Selected Pension Age - means the age specified in the Plan Schedule.

Selected Pension Date - means the date on which the Selected Pension Age is attained.

Pension Date - means the date upon which retirement benefits are taken in accordance with Condition 21…

MVR - see Condition 7(f)"

b)
Condition 7(f)
In order to ensure fairness of treatment between members of the Scheme on the cancellation of Units in a With-Profit Fund under Condition 16, 22, 24, or 25, Norwich Union may reduce the Bid Price by the application of a Market Value Reduction (MVR).

The MVR will only be applied where the actual investment return of a With-Profit Fund from the date Units of that Fund were allocated to the Plan to the date of cancellation of those Units is less than that credited to those Units by Norwich Union by means of increases in the prices of Units and by the application of the final bonus scales. When applying the MVR, the reduction in the Bid Price will never exceed the difference between the actual investment return of the With-Profit Fund credited to Units by Norwich Union between those dates.

Norwich Union will give the member written notice where the MVR is to be applied. Where the Member has been notified that the MVR is to be applied, the Member may request that Norwich Union does not proceed with the cancellation unless the Member will have attained age 75."

c)
"Condition 22(b)
(i)
Investment units in the Unit-Linked Funds will be valued at the Bid Price.

(ii)
Where the Pension Date is also the Selected Pension Date then Investment Units in the With-Profit Funds that have been allocated to the With-Profit Funds


(a) for a continuous period of at least 5 years; or


(b) in respect of Regular Contributions that have been paid throughout the period of 5 years immediately prior to the Selected Pension date…

will be valued at the bid price.

In all other cases Investment Units in the With-Profit Funds will be valued at the Bid Price subject to the application of the MVR as explained in condition 7(f)."

MATERIAL FACTS

4. Mr Lee-Smith established a Norwich Union Personal Pension Plan on 17 January 2001 with a Selected Pension Age of 65 (24 August 2008).

5. On 17 June 2002 he wrote to Norwich Union:

"Please switch 100% of the With Profits element of my policy into your Cash Fund immediately, provided that no Market Value Adjustment is applied."

6. Norwich Union responded to his Financial Adviser on 27 June 2002:

"I can confirm that the Market Value Adjustment for switching the units from With Profits to Deposit will be £15355.99. Should Mr Lee-Smith wish to proceed with this change please can you forward his signed instructions."

7. No further action was taken with the proposed transfer of funds but on 14 July 2002, Mr Lee-Smith's Financial Adviser wrote to Norwich Union:

"Mr B Lee-Smith - 8407861UE
With reference to the above plan, could you please alter the selected retirement age to 60.

Please confirm in writing that this request has been carried out"

There was no written request with this letter for confirmation that the proposed change in selected retirement age would not bring Mr Lee-Smith's fund within the ambit of the Market Value Adjustment. However, the Financial Adviser says that he had telephone conversations with three different people at Norwich Union who confirmed that no Market Value Reduction would be applied at Selected Retirement Age provided the policy holder was taking benefits.

8. On 7 October 2002 Norwich Union wrote to the Financial Adviser confirming that the 'retirement age' had been amended to age 60 and that the policy would mature on 24 August 2003. An illustration of benefits payable at age 60 was enclosed with this letter, but no mention was made of the possibility that a Market Value Adjustment might be applied.

9. As Mr Lee-Smith was now approaching his revised retirement date of 24 August 2003, Norwich Union sent him a retirement pack. The covering letter indicated that the fund value had been reduced by a Market Value Adjustment of £25,154.40. 

10. The Financial Adviser queried the application of the Market Value Adjustment with Norwich Union by telephone and fax on 10th July 2002. In their reply on 18 July 2003, Norwich Union wrote:

"Under section 7 of the policy documents which were issued at the outset of the contract a Market Value Reduction can be applied.

The amount of the Market Value Reduction can increase or decrease on a daily basis. The amount of MVR is determined by the current value of the policy and the position of the stock market.

We are currently applying a Market Value Reduction (MVR) to withdrawals from our With-Profit fund. This is being applied due to extreme volatility in the Stock Market and will continue until the performance of the Stock Market improves.

The current fund and transfer value of the policy is calculated daily. If Mr Lee-Smith is considering taking the benefits of his policy, I can confirm that he will be subject to the current Market Level Reduction Factor and we will not waive this amount or honour previous amounts.

I am in receipt of your facsimile dated 10 July 2003, having looked through the attached quotation I can confirm that this is only issued for illustration purposes and is only an estimate of what the benefits could be at retirement. The values on the illustration could be more or less than that quoted. The quotation meets the standard required by the Financial Services Authority.

I have checked our records and I am unable to trace any correspondence indicating that you were informed that if the policyholder amended their pension age to a later date that no Market Value Reduction will be applied."

11. Mr Lee-Smith lodged his own complaint with Norwich Union with his letter dated 23 July 2003:

"I have your letter of 8th July 2003 providing a retirement illustration and I have to say that I am both disappointed and upset. I believe that you have, at the best, been economical with the truth, and at worst, deliberately attempted to deceive me, over the value of my retirement fund.

Only now, just a few weeks before I am due to reach retirement age, do you, for the first time, tell me that a Market Value Reduction is to be applied to a policy which will have run to its nominated retirement age.

Last year, because of the threat of MVA being applied arbitrarily, I instructed my financial adviser, Independent Pilots (Financial Services) to switch my fund to Deposit. Your reply confirmed an MVA of 15,355.99 Pounds Sterling for the switch. In view of this and the fact that, at the time there was no industry, never mind, Norwich Union, application of MVA to full term policies, I decided not to switch, but to let the With-Profits Fund run to full term. Little did I know that NU had already started deducting MVA from full term policies even before that illustration was sent to me. I now have to decide whether the failure to inform me that MVA was being applied to full term policies was deliberate or simply a personal error on the part of …your consultant at the time.

Clearly, had I been in full possession of the facts pertaining at the time I would not have risked a terminal MVA, but would instead have made the switch to Deposit as planned, and reinvested my pension pot safely. The withholding of information from me has not only cost me the near 10,000 Pounds additional loss from my pot but also the accrued interest I would have gained from having invested in the Deposit Fund."

12. The Financial Adviser wrote to Norwich Union on 30 July 2003 in response to their letter of 18 July 2003:

"Further to your letter dated 18th July 2003, I am concerned that your response does not answer the questions raised…

Your letter states that you were unable to find any correspondence relating to this matter. In fact three conversations took place with [your representatives] in July 2002 to confirm that no MVR could be applied at selected retirement age provided the policyholder was taking benefits.

I feel I made my second point clearly yet your letter makes no reference to it what so ever. Your illustration of the 8th July 2003 shows an MVR yet your illustration of the 23rd August 2002 does not. It has since transpired that an MVR was being applied at the time to policies where the selected retirement age was less than 5 years from the start of the policy. There is a clear and misleading contradiction here that has affected the advice we have given to our client. 

Furthermore, we have checked the original Key Features documents and can find no reference to the possible application of an MVR where the selected retirement date is within 5 years of the start date. We have liased with the DBS Research Department who can find no sales literature relating to this restriction. The advice process had already been followed by the time the policy documents were issued and DBS concur with our view that Norwich Union had a duty to inform us of this important feature in their literature. Whilst the original key features themselves may be compliant, DBS agree that a reference should be made to the fact that the unitised with profits fund's terms were more restrictive for terms under 5 years. They have promised to take this up with your company if an unsatisfactory response is received."

13. Norwich Union wrote to Mr Lee-Smith on 9 September 2003:

"As your policy was due to mature on 24th August 2003 we need your advice on how you wish to proceed. Would you like to take the benefits now or would you prefer to delay the retirement date?

If we do not hear from you in the next 14 days we will amend your retirement age to 75 years, at which time maturity benefits must be taken. You may take benefits at any time prior to this date by contacting us.

As the annuity rate cannot be guaranteed after the retirement age, the maturity quotations issued on 8 July 2003 will become invalid."

14. On 11 September 2003, Mr Lee-Smith wrote to Norwich Union:

"…I wish to change my selected retirement date to 18th January 2006. This course of action is taken purely to avoid the possibility of any Market Value Reduction being applied to the policy at retirement. My requirement to draw this pension immediately without penalty still applies."

15. Norwich Union responded to this request on 6 October 2003:

"I confirm that we are in the process of amending your retirement date as requested. We cannot confirm whether MVR will apply in 2006 as this is dependent on the market conditions at that time."

16. The Financial Adviser wrote to Norwich Union in response to their letter dated 6 October 2003 addressed to Mr Lee-Smith:

"I must once again question the contradicting information your company is giving to my client.

The policy document states under Section 24 that 'Where the Pension Date is also the Selected Pension Date then the Investment Units in the With Profits Funds that have been allocated to the With Profits Funds for a continuous period of 5 years will be valued at the Bid Price. In all other cases Investment Units in the With Profits Funds will be valued at the Bid Price subject to the application of the MVR as explained in Condition 7".

Your letter states that you 'cannot confirm whether MVR will apply in 2006 as this is dependent on market conditions at the time"

17. Norwich Union replied on 24 October 2003:

"The selected retirement age for the above policy is 24 August 2003. A market value reduction could still be applicable if a later retirement date is then selected."

18. On 12 December 2003, Norwich Union's Senior Legal Assistant wrote to the Financial Adviser:

"Mr Lee-Smith's Your Pension plan commenced on 17 January 2001. The selected Pension Age is 65 and this is attained on 24 August 2008. These details are confirmed on the policy schedule.

Within the Your Pension policy conditions a 'Definitions' section is included. This confirms the following definitions:

Pension Date - 'means the date upon which retirement benefits are taken…'

Selected Pension Age - 'means the age specified in the Plan Schedule.'

Selected Pension Date - 'means the date on which the Selected Pension Age is attained.'

In our recent telephone conversations I explained that the Selected Pension Date was a constant, once selected at outset this could not be altered. After checking the policy conditions there appears no term under the contract which allows the Selected Pension Date to be altered. The contract does allow the Pension Date to be changed at any date subject to the Inland Revenue restrictions on age that pension benefits can be drawn.

For the purposes of MVR the relevant condition dictates that a MVR will not be applied providing that the Pension Date and Selected Pension Date are the same, and that units in the With Profit Fund have been allocated for a continuous period of at least five years.

In connection with Mr Lee-Smith's request for a fund switch to the deposit fund in June 2002 he was informed by Norwich Union that a MVR would apply. Subsequently estimated retirement values were requested for age 60 and 65. Such illustrations were not guaranteed and it was indicated that any amount shown was not the minimum or maximum amount that could be payable. Norwich Union then received instructions on 16 July 2002 to alter the selected retirement age to 60. We confirmed that the amended retirement age for the client was 60. As the policy terms do not allow the Selected Pension Age to be changed, this change was made to the Pension Date (date pension benefits can be taken). No reference to the non-application of a Market Value Reduction at this date was requested or made.

In accordance with these instructions a retirement benefits pack was issued to Mr Lee-Smith on 8 July 2003 in order that benefits could be taken assuming retirement on 24 August 2003. A MVR reduction was included within the illustration provided. It was at this time that you raised concerns regarding the application of MVR. I will not repeat the full details of the correspondence between Norwich Union yourself and the policyholder over this period but our letter dated 18 July 2003 indicated the contractual position.

On 11 September 2003 Mr Lee-Smith requested that he wished to take benefits on 18 January 2006 in order to avoid any application of MVR. Norwich Union confirmed that while we could amend the retirement date as requested (Pension Date) we could not confirm whether a MVR would apply if benefits were taken at that time. This appears consistent with our previous comments and with the actual policy contract.

The policy contract does not offer a facility for the Selected Pension Date to be altered once the contract is in force. The Pension Date can apply at any time and we would act upon the policyholders instructions in this respect. As there is no facility to alter the Selected Pension Date this must remain as stated in the policy schedule (24 August 2008) and cannot be varied.

It appears to have been Mr Lee-Smith's intention to take pension benefits at the earliest point without MVR applying. The policy conditions have been available  since issue and we would expect them to be referred to when providing advice. I have referred to the policy conditions regarding the criteria for pension benefits to be taken and a MVR guaranteed not to be applied. We do not believe that this position has been changed by any correspondence that we have issued to yourself or Mr Lee-Smith."

19. On 26 August 2003, a redress payment of £48,000 under the Financial Services Compensation Scheme was credited to Mr Lee-Smith's policy. Under the terms of the compensation scheme it was to be 

"…applied to existing funds in the same proportion as funds currently invested under the personal pension scheme."

In practical terms this meant that the payment was credited to his policy within five years' of the 'Selected Pension Date' of 24 August 2008, and this part of his fund would therefore always be liable to the application of a Market Value Reduction.  

CONCLUSIONS

20. It is clear that the advisers to Mr Lee-Smith have not understood the terms of the policy that they recommended to him. There are two conditions that must be met if benefits under the Plan are to be free of the effects of a MVR:

(i) Selected Pension Age (as evidenced by the Schedule to the Policy) and Pension Date must coincide

(ii) Any investment must be held for a continuous period of five years

The default position of deferring payment of benefits to age 75 will also ensure that the fund is not liable to application of a MVR.

21. It was perhaps a little unfortunate that Norwich Union simply recorded each requested change in 'Pension Date' without comment, when it should have been obvious that Mr Lee-Smith's intention was to circumvent the application of a MVA, and their letter of 24 October 2003 can only have added to the confusion. They might have saved a great deal of correspondence and indeed, an application to this office, had they made it clear that a change of 'Pension Date' would not have the desired effect. However, it was not unreasonable for them to have assumed that Mr Lee-Smith or his financial advisers had read, and understood, the terms of the policy. I have noted also the suggestion that a number of telephone conversations took place in which it is suggested that the position was incorrectly set out. Whilst I have attached due weight to that possibility, it is always difficult to know just what was said in conversations some time ago in the absence of contemporaneous supporting evidence.

22. A further unfortunate aspect of Mr Lee-Smith's case is the timing of the payment from the Financial Services Compensation Scheme (FSCS). This was not under the control of Mr Lee-Smith or Norwich Union, and the FSCS requirement that the compensation was 'applied to existing funds in the same proportion as funds currently invested…' served to ensure that, unless payment of benefit was deferred to age 75, this element of Mr Lee-Smith's fund was always at risk of the application of a MVA. 

23. However, notwithstanding the obvious confusion and the fact that the situation was not helped by the terms of Norwich Union’s responses to Mr Lee-Smith’s attempts to avoid a MVA, I am unable to conclude that Mr Lee-Smith has suffered any financial loss. It is no doubt disappointing for Mr Lee-Smith to know that a MVA may apply, but I am confident that Norwich Union are properly interpreting the terms of the policy. His benefit, other than that part relating to the payment from the Financial Services Compensation Scheme, is, and always has been payable without application of a MVA if taken at the Selected Retirement Age specified in the Plan Schedule - 65 (24 August 2008).

24. I do not uphold the complaint.

CHARLIE GORDON 

Deputy Pensions Ombudsman

5 December 2005
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