P00034


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr R F Miller

Scheme
:
The Principal Civil Service Pension Scheme (the “Scheme”)

Respondent(s)
:
Civil Service Pensions Division (“CSPD”)


:
Home Office Pay & Pensions Service (“HOPPS”)

MATTERS FOR DETERMINATION

1. Mr Miller disagrees with the decision that he had not suffered a qualifying injury entitling him to an award of injury benefits under the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

BACKGROUND

3. The Prison Service had employed Mr Miller since 1988.  Mr Miller claims that his Bipolar Affective Disorder was caused by the Prison Service and therefore claims entitlement to injury benefits.

CRITERIA UNDER THE RULES

4. The Scheme provides for payments when a civil servant is injured in circumstances which satisfy the qualifying conditions set out in section 11 of the Scheme rules, which applied prior to 1 October 2002.

5. With effect from 1 April 1997, rule 11.3 of section 11 of the Scheme rules states:

Except as provided under rule 11.11, benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; …

Rule 11.11 is not relevant to the particular matter before me. 

6. Before 1 April 1997, rule 11.3 required that the injury must be “directly” rather than “solely” attributable.

7. "Injury" is defined as including a reference to "disease", and references to a person being injured and to the date on which an injury is sustained are construed respectively as including references to his contracting a disease and to the date on which the disease is contracted.

SUBMISSIONS BY THE COMPLAINANT

8. Whilst the Consultant Psychiatrist, treating Mr Miller noted that Mr Miller “has suffered with changes in his mood since the age of fifteen associated with periods of depression”, Mr Miller argues that this was a reactionary depression to life events rather than evidence of an underlying medical condition. He says that in any case, that comment was made on the basis of a twenty-minute interview.

9. Mr Miller argues that he would not have been allowed to join the Prison Service unless he was fit and healthy.  He completed a health declaration form on joining. To the questions whether he had ever had depression and whether he had ever had mental ill-health, nervous breakdown or nervous disability he stated NO. The medical examiner’s report of 11 April 1988 stated that Mr Miller was in normal health.

10. In around 1990 Mr Miller was diagnosed as having Cyclothalmic Disorder, which is a mild form of Bipolar Affective Disorder.  He argues that this condition was a result of his reaction to alleged corruption that he had witnessed in the Prison Service and events that had occurred at Brixton Prison. 

11. Mr Miller argues that his Bipolar Affective Disorder was as a result of 23 court appearances that he had been involved with further to his arrest in 1997 on suspicion of the theft of documents from an inmate’s file, of which he was subsequently found not guilty.  In June 2000, the Consultant Psychiatrist commented that “Mr Miller has managed reasonably well in his employment up to his suspension in 1997 and the subsequent court case.”  In August 2000 the Consultant Psychiatrist explained:

“… the ongoing stress relating to criminal procedures taken against Mr Miller had led to a deterioration in his mental state, and I note from correspondence between Mr Miller’s General Practitioner, Dr Ventakesam, and Dr Helen Read, Locum Consultant Psychiatrist, dated 13 January 1999, she describes Mr Miller as not looking well, feeling the stress of his court appearance and having been on medical sickness leave for eighteen months.”

The Consultant Psychiatrist’s report of 16 February 2001 stated:

“reports from his employers will show that his work record remained reasonably good and his mood was fairly well controlled until the pressures associated with investigations at his place of work and subsequent criminal proceedings led to him becoming more overtly depressed and anxious to the point where he is no longer able to function at work.”

On 8 October 2002, the Consultant Psychiatrist stated in his report:

“Mr Miller continues to experience significant anxiety and depression in the context of the long-standing legal and financial pressures he has experienced subsequent to the court proceedings of 1997.”

12. Further, Mr Miller considers that the qualifications he obtained in the period between 1991 and 1997 would be beyond the capabilities of someone with Bipolar Affective Disorder.  Therefore, he could not have had it at that time.

13. Mr Miller concludes that his condition is without a doubt work-related.  This is supported by medical evidence.  The letter of 1 December 2000 from BMI, the Scheme medical adviser, following their first examination of Mr Miller, was of the opinion that Mr Miller’s illness “had been caused by work-related stresses.” 

14. The Prison Officers Association, on behalf of Mr Miller criticised HOPPS for failing to consider whether the referral of Mr Miller for psychiatric help in 1990 resulted from work related stress.  As an alternative they argue that although the 1997 events had triggered Mr Miller’s major symptoms, events in 1990 had caused his condition.

SUBMISSIONS BY THE RESPONDENTS

15. The events at Brixton Prison to which Mr Miller refers were a formal warning in December 1991 about his conduct and a suspension in July 1992.  The respondents argue that these events do not fall within a Prison Officer’s Official Duty.  CSPD explain:

“Official duty is what a civil servant is required to do by contract.  A Prison Officer’s contract requires him to comply with instructions and not act in such a way that results in official warnings and suspensions  …  As such CSPD finds that the events that Mr Miller says caused his illness do not form part of his official duty.  And as this is the case, it follows that he did not sustain a qualifying injury.”

16. Medical evidence supports the argument that Mr Miller had a significant medical condition before the court appearances that arose out of his arrest in 1997. The events in 1997 triggered a relapse rather than creating the condition.  The Consultant Psychiatrist commented that Mr Miller had suffered from depression in his youth and also explained that Mr Miller had been under the care of Psychiatric Services since 1990.  On the basis of the Consultant Psychiatrist’s report, BMI concluded that the events in 1997 could not be solely responsible for Mr Miller’s condition.  BMI’s report of 24 April 2001 stated:

“The letter from Mr Miller’s specialist indicates that he has had a significant mental health problem which is chronic and has been exacerbated by the events leading up to his suspension.  Nevertheless while it is possible that the events may have triggered a relapse in his medical condition there are no grounds to suggest that the events are solely responsible for Mr Miller’s current medical condition.”

BMI’s report of 19 June 2002 stated:

“Mr Miller has requested that this decision be reviewed. No new medical evidence was sent although a volume of different correspondence relating to legal matters was enclosed. None of the information enclosed alters the decision previously made i.e. that Mr Miller’s condition is not solely related to the duties of a Prison Officer or activities reasonably incidental to it. Mr Miller has longstanding and specific mental health problems and while it is possible that events in his life might trigger relapses I reiterate the advice given by my colleague, Dr Phillips, that there are no grounds to suggest that the events are solely responsible for his current medical condition.”

On a further review of the case, BMI stated in their letter of 2 January 2003 that:

“Mr Miller has a longstanding medical problem, which predates the perceived index incidents by a number of years.  As in previous assessments of this case, bearing in mind Mr Miller’s medical history I am unable to ascribe sole attribution to Mr Miller’s medical problems to the duties of his grade or to activities reasonably incidental to them.”

17. The Respondents obtained the view from BMI that it was difficult to state that Mr Miller’s illness was solely as a result of work-related issues.  This is contained in BMI’s report of 30 July 2001.  An earlier report of BMI of 1 December 2000 stated that Mr Miller had “on-going stresses with regard to a Civil Court action he is taking, and also personal problems that have stemmed from the suspension.”  The Consultant Psychiatrist’s report of 28 June 2000 noted that “the stress of the last three years in the context of his severe mental illness have led to a separation within his marriage.”

CONCLUSIONS

18. For Mr Miller to be entitled to injury benefits he must have suffered a qualifying injury.  The first part of the criteria is that the injury must have been sustained in the course of official duty.  The injury must be caused by the nature of the duty or an activity reasonably incidental to it.  For injuries sustained after 1 April 1997 that must be the sole cause and for injuries sustained before 1 April 1997 it must be the direct cause.

19. Evidence supports the assertion that there were work-related factors involved in Mr Miller’s mental illness.  However, work-relation is not the test set out in the rules.  The test is a much narrower one, requiring the illness to be solely (or before 1997, directly) due to his duties as a prison officer or activities reasonably incidental. There is evidence in the various medical reports and indeed in the statements made by Mr Miller himself to support the view that there are also other factors which lie behind his illness.  I therefore agree with CSPD that Mr Miller has not suffered a qualifying injury for the purpose of benefits under section 11 of the Scheme Rules.

20. Consequently, I do not uphold his complaint to me. 

DAVID LAVERICK

Pensions Ombudsman

5 November 2004
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