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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs K J Stanley

Scheme
:
Teachers' Pension Scheme - Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Stanley complains that she was improperly persuaded to pay additional voluntary contributions (AVCs) to Prudential.  Mrs Stanley considers that Prudential’s sales representative should have pointed out that she could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 it provided an advice service through local sales representatives.  Prudential was appointed the scheme’s sole AVC provider by the Department of Education and Skills.

4. Mrs Stanley met with a Prudential sales representative in January 1992, following a presentation at her school.  She was provided with an illustration for a “Prudential Independent Pension –Prudential Free Standing Additional Voluntary Contribution Scheme.”  The wording of the illustration makes it clear that it related to a free standing additional voluntary contribution (FSAVC) arrangement, designed to be separate from an occupational pension scheme and operating under the statutory provisions relating to FSAVCs.

5. Mrs Stanley was also given four booklets, which described teachers’ AVCs but did not mention FSAVCs or PAY.

6. Mrs Stanley says that that PAY was never mentioned by the sales representative.  She confirms that when she joined the Teachers’ Pension Scheme in 1967 she was issued with a booklet which includes an explanation of PAY.  However, Mrs Stanley says that when she met with Prudential’s sales representative she was unaware of PAY.

7. Mrs Stanley commenced paying AVCs.  A copy of the application form that she signed has not been kept by Prudential. 

8. In 2001 Mrs Stanley took independent financial advice and, as a result, ceased paying AVCs due to falling annuity rates.  In 2003 Mrs Stanley’s independent financial adviser said that Prudential’s sales representative should have told her about PAY.  Mrs Stanley then complained to Prudential.

9. Mrs Stanley retired on 31 August 2004 and transferred her AVC fund to another pension provider.

PRUDENTIAL’S POSITION

10. Prudential considers that there was no regulatory requirement for its sales representative to tell Mrs Stanley about PAY.  However, the company confirms that from the beginning of its contract with the Department of Education and Skills, it has undertaken to make clients aware of PAY.  Prudential states that there is no evidence that a personal financial review was carried out.  In the absence of such a review, Prudential argues, its sales representative could only advise on AVCs.  Prudential considers that Mrs Stanley knew about PAY as the Teachers’ Pension Scheme had provided her with a booklet that included an explanation of this option.

11. Prudential accepts, however, that its sales representatives had a duty to draw clients’ attention to the existence of  PAY.

CONCLUSIONS

12. Prudential is correct in that there is no evidence that a personal financial review was carried out.  Equally, I have seen no evidence that it was not carried out.  It is unfortunate that Prudential has not retained the application form and does not know if a personal financial review was carried out.  This lack of documentation says little for Prudential’s administration standards.

13. The booklets provided to Mrs Stanley do not mention PAY and she says that Prudential’s sales representative did not mention it.  Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that Prudential, either orally or in writing, did not bring that alternative to her attention. This constituted maladministration, as it denied Mrs Stanley an informed choice.

14. Mrs Stanley was provided with a Teachers’ Pension Scheme booklet 25 years before she met with Prudential’s sales representative.  Mrs Stanley cannot reasonably be expected to have borne the contents of the booklet in mind during her meeting with him.  It was incumbent on the sales representative to point out the existence of PAY to Mrs Stanley and refer her to the booklet if she wanted more details.

15. Mrs Stanley was provided with an illustration relating to a different product to that described in the booklets given to her.(paragraphs 4 and 5)

16. The directions which follow take account of the fact that the statutory regulations governing the Teachers’ Pension Scheme do not permit the purchase of past added years by a retired teacher.

DIRECTIONS

17.
Within 28 days of the date of this Determination, Capita Hartshead Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Stanley and Prudential of the past added years Mrs Stanley would have purchased, based on the assumption that the AVCs paid by her to Prudential were used to purchase past added years in the Teachers’ Pension Scheme.

18.
Subject to Mrs Stanley notifying  Prudential of her decision as to whether or not she wishes to convert to an added years basis, such notification being made within 28 days of her receiving the above notification

· Prudential, on receiving Mrs Stanley’s notification that she wishes to convert to an added years basis  and her assignment of her AVC annuity to Prudential, will within 28 days set up an annuity for Mrs Stanley, providing equivalent pension and lump sum benefits to that which would have been provided by the purchase of past added years.

· The annuity will be backdated to the date of Mrs Stanley’s retirement and from it will be deducted any AVC pension payments already made by Mrs Stanley’s AVC pension provider.

DAVID LAVERICK

Pensions Ombudsman

31 March 2005
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