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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs J L Stanton

Scheme
:
Local Government Pension Scheme (the "Scheme")

Employer

Administrator
:
Wrekin Housing Trust (the "Employer")

Shropshire County Council (the "Administrator")

MATTERS FOR DETERMINATION 

1. Mrs Stanton is aggrieved that Wrekin Housing Trust and Shropshire County Council failed to grant her an ill health early retirement pension.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE RULES

3. The Local Government Pension Scheme Regulations 1997

Ill health

27 (1) Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.

27(2) The pension and grant are payable immediately.


First instance decisions

97(1) Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

97(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the grounds of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

97(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that-

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme or any other party in relation to the same case.

MATERIAL FACTS

4. Mrs Stanton was born on 16 December 1957. She had, since June 1999, been suffering from recurrent bouts of palpitations, chest pain and breathlessness. In March 2002, she applied for an ill-health retirement pension and on 13 May 2002 commenced long term sickness leave.

5. The Employer referred Mrs Stanton to Dr N C G Richards MFOM (Telford Occupational Health Service Ltd) on 15 May 2002. He was asked to decide if she fulfilled the criteria for ill-health retirement. 

6. He obtained a report from Mrs Stanton's GP (Dr D J Parrish) and then wrote to the Employer:

'…she has undergone extensive investigations for chest pains and breathlessness due to a cardiac irregularity, which is in her case, associated with an adverse reaction to pressure, particularly at work. Her condition has caused her some anxiety and on occasions episodes of lost consciousness.

In my opinion, her condition is unlikely to improve in the foreseeable future despite treatment.

In conclusion, I consider that Mrs Joy Stanton is going to remain permanently incapable of providing a regular and effective service in the future and that we should proceed with ill-health retirement.'

7. Mrs Stanton obtained a letter dated 25 June from her Consultant Cardiologist, Prof. W A Littler in support of her claim for ill-health retirement. He wrote:

'Her main problem at the present time is due to episodes of debilitating palpitation which are due to an underlying cardiac arrhytmias. Much of this is generated by her work.

I would support her most strongly in her desire to retire on medical grounds.'

8. On 12 July 2002, Mrs Stanton had a brief interview with Dr A D Archer MFOM, Occupational Health Physician for Shropshire County Council. He contacted Prof. Littler for further information who, in a reply dated 16 July 2002 said:

'Joy's arrhythmic problems are due to frequent ventricular ectopic beats and episodes of non-sustained ventricular tachycardia. There is no doubt that stress plays a large part in these and she is finding her job increasingly stressful.'

9. Dr Archer then signed a certificate to say that:

'In my opinion the above named person is not permanently incapable of discharging efficiently the duties of her employment or any comparable employment with her employer because of ill health or infirmity of mind or body'

10. Mr Stanton was advised in a letter from the Employer dated 7 August 2002 that Dr Archer did not consider that she qualified for ill-health retirement. 

11. Following receipt of this news, Mrs Stanton appealed to the Administrator against the decision. She also asked for an explanation of the reasons supporting Dr Archer's decision.

12. Dr Archer wrote to Mrs Stanton on 30 August 2002. In his letter he said:

'I have reviewed the reports in my possession sent to me by Dr Richards. I also wrote separately to Professor Littler for additional observations.

I did not feel that the reports gave sufficient indication that you were permanently incapable of doing your job. Permanently in this context means until the age of 65.'

13. Mrs Stanton's file was then sent by the Employer to Dr J Hobson MFOM at MPCG Ltd, Occupational Health Consultants. In his letter to the Employer he wrote:

'Mrs Stanton clearly has a large number of symptoms which have caused her distress and lost time from work over the last four years. However, the exact cause for these symptoms has not been satisfactorily determined and they may have a treatable cause. I do not feel that all treatment options have been explored at this stage and I am not satisfied that she has permanent incapacity according to the local government pension regulations. There is therefore insufficient medical evidence at present to confirm that Mrs Stanton has a permanent condition, or permanent incapacity from providing regular and effective service in her normal work'

14. In a separate summary for Mrs Stanton's occupational health record, Dr Hobson noted:

'Mrs Stanton clearly has significant and distressing symptoms but it has not been possible to establish a cardiac cause for these beyond ectopic beats which are a normal finding in many people. She does have a history of major heart problems as a child but there is no evidence that this is causing her current symptoms. Coarctation of the aorta is associated with further cardiac problems in adult life but her normal investigations at this stage suggest that that this is not the case at the moment.  Most of the recognised causes of late problems following repair of coarctation have been ruled out by her investigations.

It has been suggested that if her symptoms fail to settle that anxiolytic medication or referral for stress management would be appropriate. I would entirely agree with this based on the information  I have. Anxiety could account for her symptoms and this is a treatable condition. Any such treatment should be combined with adjustments to her job in terms of responsibility, workload, control and support or other relevant identified factors. It doesn't appear that these avenues have been explored to date. 

In view of the above I am unable to state that she has permanent capacity. I think it is foreseeable that with correct management of her symptoms she could return to suitable work at some stage in the future. At that time she would benefit from appropriate adjustment to her work and help with returning to work in terms of phased build-up etc.

Mrs Stanton clearly feels very strongly that she should retire due to ill-health. My opinion in view of the strength of her expressed opinion is that return to work may be difficult because of this and in addition to any symptoms she may be experiencing. Her opinions may well have been strengthened by the expressed support of three doctors she has seen but with respect, none of these doctors are tasked with the responsibility of making a decision according to the pension regulations. Whilst they may be correct that she may benefit from stopping work, this is a separate issue to determining permanent incapacity.'

15. On 15 October 2002, the Chief Executive of Shropshire County Council wrote to Mrs Stanton saying that her appeal under IDRP stage one had been turned down.

16. Mrs Stanton's contract of employment was terminated on 29 October 2002 on grounds of ill health.

17. Mrs Stanton then invoked IDRP stage two under which the Appeals Officer of the Office of the Deputy Prime Minister upheld the decision under IDRP stage one.

18. Mrs Stanton contends that the doctors providing medical reports have not been asked to 'prove their findings'.

CONCLUSIONS

19. In order for Mrs Stanton to qualify for ill health benefits, she must be permanently incapable because of ill health or infirmity, of discharging her duties or any other comparable employment with the Employer. In deciding whether Mrs Stanton is entitled to such benefits the Employer must first obtain an opinion from an independent occupational health physician as to whether the member is permanently incapable of discharging his duties.  This they did.

20. A number of doctors have provided an opinion on the permanence of Mrs Stanton's incapacity. I note that:

· Dr Parrish, Mrs Stanton's GP consistently supported her claim for ill health retirement.

· Dr Richards, Consultant Occupational Physician, felt that she was permanently incapable, as defined in legislation.

· Professor Littler (Consultant Cardiologist) supported her application for ill health retirement.

21. The Regulations require that, for ill health benefits to be granted, there must be permanent incapacity.  Two of the occupational health physicians, whose opinions were properly sought as to whether Mrs Stanton’s incapacity was permanent, concluded that it was not.

22. I have noted Mrs Stanton’s comment about doctors not being asked to ‘prove their findings’.  What the doctors were doing was providing an opinion, particularly as to the permanency of Mrs Stanton’s condition.  It is by no means unusual for decision - makers to be faced with conflicting opinions.  They need to weigh the issue and reach a view.  Bearing in mind the advice from Dr Archer, I do not find the decision perverse.

23. The application is not upheld.

DAVID LAVERICK

Pensions Ombudsman

26 August 2004
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