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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant:
	Mr P Cooper

	Scheme name:
	The Horstmann Group Limited 1991 Employee Benefits Scheme 

	Respondents:
	Paymaster Ltd (now Entegria Limited), as Administrators


MATTERS FOR DETERMINATION 

1. Mr Cooper complains that the transfer of his benefits from the Horstmann Group Limited 1991 Employee Benefits Scheme (the Scheme) to a personal pension arrangement took an unreasonable amount of time, leading to the payment of a lower transfer amount than was originally advised.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Cooper was a member of the Scheme. He ceased to be in active service in 2000 after being made redundant.

4. On 26 February 2001, he contacted the respondents (Paymaster) to tell them that he had started employment with a new company that did not offer an occupational pension scheme but would contribute to an individual’s personal pension plan.  He asked for a current transfer value and any charges involved.  Mr Cooper told Paymaster that he had an existing personal pension plan with Standard Life into which his contracted out SERPS contributions were being paid.  This request for a transfer value was followed, on 9 March 2001, with a similar request made by Mr Cooper’s Independent Financial Adviser, Financial Solutions.

5. Paymaster wrote to Mr Cooper on 17 March 2001 with details of his accrued rights available for transfer, which amounted to £127,005.  The Transfer Out Statement stated in bold capital letters:

“The transfer value is not guaranteed and will be re-calculated at date of transfer”.

That statement was repeated on the covering letter to Mr Cooper, which also indicated that, if he was willing to accept the transfer value, Paymaster would need to know that the plan to which the transfer was to be made was approved by the Inland Revenue, that the Rules allowed transfers-in, that the trustees were willing to accept the transfer value, and that he was an active member of the Plan or if not, that he was employed by an employer who contributed to the Plan. 
6. Financial Solutions contacted Paymaster on 9 May 2001 providing a letter of authority from Mr Cooper and requesting details of the fund value, death benefits, GMP details and a copy of the scheme booklet.  On 22 June 2001 Paymaster informed Financial Solutions by letter that they had been unable to identify Mr Cooper’s records from the information provided in the letter dated 9 May 2001 and asked for clarification. Financial Solutions provided this information on 26 June 2001.

7. Details of Mr Cooper’s Guaranteed Minimum Pension (GMP) were provided by Paymaster to Financial Solutions, on 21 August 2001. The entitlement to GMP arose from a previous transfer into the scheme. The GMP entitlement varied according to whether the relevant service was before or after 1988. 

8. On 7 September 2001 Financial Solutions sent a facsimile message to Paymaster requesting that a transfer value be calculated with the GMP converted to protected rights. Financial asked Paymaster to provide appropriate discharge forms.

9. Paymaster wrote to Financial Solutions on 18 September 2001 stating that the Scheme was contracted in and that therefore there was no GMP attached to Mr Cooper’s benefits. Financial Solutions wrote to Paymaster on 20 September pointing out that the letter of 18 September 2001 contradicted the letter of 21 August 2001, which stated that Mr Cooper had an accrued GMP.  Financial Solutions requested further details of the transfer value. 

10. On 25 January 2002, 5 February 2002, 19 February 2002, 28 February 2002 and 27 March 2002, Paymaster e-mailed the scheme actuary asking for a protected rights equivalent for Mr Cooper’s GMP benefits.  Paymaster said that Mr Cooper’s IFA had been asking for this information as a matter of urgency. 

11. Paymaster e-mailed Financial Solutions on 24 April 2002 advising that the value of Mr Cooper’s protected rights amounted to £5,099.00 and that an up to date fund value had been requested from Standard Life.

12. After a further reminder from Financial Solutions, Paymaster supplied Financial Solutions with a transfer statement on 11 June 2002 detailing the fund value available for transfer at that date. The accompanying letter enclosed discharge forms and requested sight of Mr Cooper’s birth certificate (or a certified copy).  The total transfer value as at 11 June 2002 was £206,091.  That was comprised of a total fund value of £135,176 and terminal bonus of £70,914.

13. On 4 July 2002 Financial Solutions faxed a copy of Standard Life’s transfer analysis questionnaire to Paymaster for completion. Paymaster e-mailed the completed questionnaire to Financial Solutions the next day.

14. Financial Solutions e-mailed Paymaster on 10 July 2002 asking for additional information requested by Standard Life.

15. Financial Solutions provided Mr Cooper with a transfer value analysis report on 2 August 2002.  The purpose of the report was to enable Mr Cooper to decide whether it was better for him to remain as a deferred member of the Scheme, or to transfer his benefits in the Scheme to a personal pension plan.  The report also referred to concerns which Mr Cooper had about the administration of the Scheme arising from the experience of an ex-colleague; in this connection Financial Solutions noted that they themselves had experienced some difficulty obtaining information from Paymaster. 
16. Mr Cooper decided to proceed with a transfer of his benefits to a personal pension plan, and on 15 August 2002 Financial Solutions sent signed discharge forms to Paymaster.  Those forms were to be completed by Paymaster, then forwarded to Standard Life. Financial Solutions stressed that the transfer should not proceed without further consent if the transfer value had reduced significantly from the £206,091quoted in June 2002. 

17. Paymaster received the forms back from Standard Life on 29 August 2002 and on 9 September asked them to provide an up to date transfer value.  Those details were received on 13 September and notified to Financial Solutions on 16 September 2002: the transfer value had reduced to £181,546.90.  The day after, Financial Solutions instructed Paymaster to proceed with the transfer. 

18. The transfer cheque for £181,546.90 was sent out by Paymaster on 3 October 2002 that date.  

19. In November 2002 Mr Cooper and Financial Solutions complained to Paymaster about delays in completing the transfer.  Mr Cooper asked for an explanation particularly for the delays between May 2001 and April 2002.   

20. Paymaster acknowledged that there had been delays at the point where a calculation was required to convert the GMP into protected rights, and offered an ex gratia payment of £250 for inconvenience caused to Mr Cooper by those particular delays.  However, they denied that there had been any financial loss. Paymaster argued that the benefits were to be transferred to a product with similar investments, in a with-profit fund, and Paymaster believed the return would be similar no matter in which fund the benefits were sitting.  There had been a reduction in the terminal bonus, but the amount of that had never been guaranteed and the transfer had only proceeded on confirmation, from Financial Solutions that it should do so. 

21. Mr Cooper cashed the £250 payment on a without prejudice basis.  

22. Paymaster (now known as Entegria Limited) had an assessment of Mr Cooper’s loss, calculated by the Scheme actuary.  The actuary said:

“Mr Cooper requested a transfer value quotation via his IFA in May 2001.  His TPAS adviser felt that the process should have been completed by November 2001, six months after the original request.  The transfer value was £190,615 on 6 November 2001.

“If Mr Cooper had been able to invest the transfer value in November 2001 in the same proportions as he did in October 2002 then the 25% which was not invested in the with-profits fund of Standard Life would have grown to £46,960 by October 2002.  The transfer value that Mr Cooper received in October 2002 was £181,546.  A quarter of this is £45,386.  Thus his loss could be measured as £1,573 (= £46,960 - £45,386). 

“I have ignored the 75% of his transfer value which was moved from Standard Life with-profits to the same investment vehicle.  I have done this since the date at which the transfer is made would not alter the underlying investments held on behalf of Mr Cooper.

“Mr Cooper may wish to say that the measurement should be based on the transfer value of £206,091 quoted in April 2002.  I have done a similar calculation and estimate the ‘loss’ to be £1,698 if this transfer value is used as the starting point. 

“I am more inclined to use the November 2001 figure as the starting point as this date has been determined on a reasoned basis.  The April 2002 date is an arbitrary date, the value is not guaranteed and would in any case have to have been recalculated when all the documentary requirements had been completed.” 

23. Paymaster has admitted that there had been two periods of unreasonable delay: from 9 May to 21 August 2001, and from 19 September 2001 to 24 April 2002.   They submit that, apart from these two periods, all other correspondence relating to Mr Cooper’s transfer had been subject to a response within reasonable timescales.  They also submitted, in the light of the actuary’s calculations, that Mr Cooper’s loss as a result of the delays was, at most, £1,700.  In the circumstances they were prepared to offer a further ‘without prejudice’ ex gratia payment, amounting to £500.  

24. Mr Cooper accepted the suggested date of 6 November 2001 as a reasonable completion date on which to calculate any loss that was incurred.   However, he did not accept the way the actuary had calculated his loss.  He submitted that:

24.1. The calculation ignored the with-profits element of the transfer.  When the fund was transferred, all the different elements that made up the transfer value were ‘consolidated’, including the terminal bonus.  This resulted in a larger fund on which future growth should be based.  Paymaster’s calculations suggested that he had not suffered any loss on a transfer of 100% of his fund into the with-profits fund.  That however was not correct as it ignored the terminal bonus which is what suffered the most significant reduction as a result of the delays.  Thus the ‘final compensation date’ value of £142,961 (that is, 75% of £190,615) invested in the with profits fund on 6 November 2001 should be used for comparison with the current fund value at the ‘final compensation date’.     

24.2. The transfer value used for the non with profits part of the investment calculation was £46,960 whereas his calculation suggests that it should be £47,653 (that is, 25% of £190,615).  This figure should have been used to calculate the number of units which would have been purchased at November 2001 prices. The value of these units at the ‘final compensation date’ should be compared with the current fund value at the ‘final compensation date’.     

24.3. The terminal bonus for 6 November 2001 was lower than that for April 2002.  He understood that Standard Life had already reduced the terminal bonus prior to the reduction in September 2002 and expected the November 2001 figure to be the same if not higher than April 2002.    

24.4. Given all of this, Mr Cooper said he could not see how the additional £500 offered by Paymaster compensated for the magnitude of the loss that his pension fund had suffered due to Paymaster’s poor administration. 

24.5. Standard Life has since demutualised and issued shares based on the value of the with profit fund.  Had the transfer been made earlier he would have received additional shares and account should be taken of that loss. 

25. Paymaster responded: 

25.1. Mr Cooper’s argument at 24.1 was not valid: if Mr Cooper had transferred 100% of his fund from one Standard Life with profits arrangement to another Standard Life with profits arrangement then he should have suffered no loss.  The underlying investments would be the same, the future returns of those investments would be the same and the future bonus distribution would be the same. If the total transfer value out of the Scheme had been greater than what was actually paid then the expectation of future bonuses would have been lower.

25.2. The calculation at 24.2 assumed that 25% of the £190,625 as at November 2001 was invested in the unit trusts in November 2001 in the same proportion as chosen in October 2002.  The value these units would have been worth in October 2002 has been calculated by determining what those units were worth at that date and the value was £46,960.  By comparing this value with the actual value invested in October 2002 Paymaster could determine the ‘loss’ at this point as being £1,573.

25.3. Paymaster could not comment on the whether Standard Life’s bonus for November 2001 could have been expected to be higher.

25.4. There are three areas of potential loss:

· The with profit part of the transfer;

· The non with profit part of the transfer;

· The reduction in number of shares issued. 

Each of these items can be measured separately but should be accumulated and regarded as one transaction.  Any gain from one should be offset against any realised losses on the other two items.  
25.5 Standard Life has stated that a transfer value will not be a direct reflection of the assets.  This arises from the way payouts are smoothed, the way in which Standard Life determine their final bonus and because in October 2002 Standard Life operated a flat rate Surrender Value Reduction (SVR) policy on transfer values.  Smoothing works by spreading the investment returns from one year over several subsequent years.  This prevents the returns from any single year having too great an effect on payouts at that time which means that at any given time with profits may be higher or lower than the value of the underlying assets.

25.6 As the assets fell sharply in 2001 and 2002 due to a general fall in stock market prices, and as smoothing results in a delay in these falls being reflected in payouts, transfer values at that time were generally greater than the value of the underlying assets.  As it took time for these falls to be reflected it is likely that the gap between transfer value and asset value was greater in November 2001 than in October 2002.

25.7 When in November 2001 the transfer should have taken place is significant.  The Standard Life final bonus year runs to 15 November each year.
25.8 Although the transfer value of the plan will be very similar on 15 November as at 16 November, if that transfer value is then applied as a contribution to another plan, as in this case to a Personal Pension Flex Plan (PPFlex Plan) there is a substantial difference in the final bonus rate used to calculate the current value.  

25.9 Approximate current values of the Plan are:

As at 15 November 2001
£142,961

16 November 2001

£142,961

15 October 2002

£136,160

25.10
Standard Life has provided three examples, example A and B assuming a transfer into a Pension With Profits and C assuming a transfer to Millennium With Profits.  These show:

Example A
£142,961 paid on 15 November 2001

Transfer value at 24 October 2006: £147,144.27

Example B

£142,961 paid on 16 November 2001

Transfer value at 24 October 2006: £169,270.47

Example C

£136,160 paid on 15 October 2002

Transfer value at 24 October 2006: £154,195.34

These suggest that Mr Cooper could be (as at 24 October 2006) be better off by approximately £25,000 if the transfer had taken place on 6 November 2001 rather than 3 October 2002.

26. Standard Life has stated that had a transfer value of £190,615 been paid to them on 6 November 2001 then Mr Cooper would have received an additional 399 shares from their demutualisation.  Standard Life has also stated that the share price at close of Tuesday 10 April 2007 was 317.5p and the total cost of purchasing those shares would be £1,266.82. 
CONCLUSIONS

27. Paymaster contend that at any given time, a with profit fund may be higher or lower than the value of the underlying assets.  Evidence from Standard Life supports this view by suggesting that as a result of performance and operational procedures in 2001 and 2002 transfer values at that time were generally greater than the value of the underlying assets and the gap between transfer value and asset value was greater in November 2001 than in October 2002.
28. There does not appear to be a dispute therefore that a delay in effecting the transfer could well be a source of loss to Mr Cooper despite his intention to reinvest in a Standard Life with-profit fund. 

29. There is no dispute either that the portion of the fund that was not invested in with profits has also suffered a loss. This loss was estimated as being £1,573.59 by Paymaster. This has been assessed by calculating the difference in value if the fund had been transferred in November 2001 but valued in October 2002 and the actual value of the fund when the transfer was carried out in October 2002. The actual amount of loss should be valued as the difference in the current value of the units purchased in October 2002 and the value of the units that would have been purchased if the transfer had taken place in November 2001.

30. Paymaster suggests that both of these should be regarded as a single transaction and the calculation of any loss should be achieved by offsetting any loss realised from the non with profit units against any gain on the with profit units and any gain from the extra shares Mr Cooper could have obtained from the demutualisation. I do not have a problem with the first part of this proposal.  So far as the second is concerned it seems to me that Mr Cooper should be compensated for the fact that the delay meant he received less shares under Standard Life’s demutualisation scheme.  The way to do that is to pay him the current value of the ‘missing’ shares.
DIRECTIONS

31. I direct that within 28 days of this determination, Paymaster should assess the difference in the current value of the units purchased in October 2002 and the value of the units that would have been transferred in November 2001 and arrange for an amount equal to any loss identified to be paid to Mr Cooper’s PP Flex Plan.

32. Paymaster should also arrange for Mr Cooper to be paid £1,266.82 in respect of the extra shares that he could have acquired as identified in paragraph 26.
DAVID LAVERICK

Pensions Ombudsman

30 April 2007
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