P00053


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr M Portsmouth

Scheme
:
G D Mountfield Ltd Discretionary Retirement Benefits Scheme (the Scheme)

Respondents
:
Scottish Widows plc (Scottish Widows)

Engineering Resource (South West) Limited

Ransomes Jacobsen (on behalf of the Trustees)

MATTERS FOR DETERMINATION 

1. Mr Portsmouth says the Trustee of the G D Mountfield Ltd Discretionary Benefit Scheme (the Trustee) and Scottish Widows (who were responsible for scheme administration) failed to secure his retirement benefits payable from the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Portsmouth was employed by G D Mountfield Ltd (the Employer) between 16 June 1969 and 9 March 1984 becoming a member of the Scheme, on 10 April 1978.

4. The Scheme, a money purchase scheme, was established on 1 April 1968 with the Employer appointed as sole Trustee (the Trustee). Administration was carried out by Scottish Widows.

5. On leaving service with the Employer on 1 March 1984, Scottish Widows provided him with a leaving service quotation.  It stated paid-up benefits to be: 

“A 
Paid up benefits available

LIB (Lump sum benefit payable on death before NRD)
£3529.00 without bonus rights

SLP (Member’s pension which is payable in monthly instalments in advance with a minimum of 5 years’ payments commencing at NRD)
£1287.16

PEW (Widow’s pension payable in monthly instalments in advance commencing on the death of the member before NRD)
£261.57 p.a. without bonus rights



POW (Widow’s pension payable in monthly instalments in advance commencing on the death of the member on or after NRD.
£643.60 with bonus rights from 15.7.84

…Assuming the benefits are made paid-up as above and assuming future bonuses at the Society’s current interim rate of 6% pa compounding annually, the total illustrated pensions at NRD are SLP £4128.16 pa and POW £2064.13 pa.  If the cash value of these illustrated pensions were applied at the Society’s current annuity rates, this would give SLP £5733.12 pa and POW £2866.56 pa.

Since future rates of bonus and the level of annuity rates in the future cannot be forecast, these figures are not guaranteed but are quoted for illustration only.

No allowance has been made for possible terminal bonuses.

B
The amount available for transfer to another scheme is £4286.00.” 

6. On 18 May 1984 the Trustee signed a Scottish Widows leaving form agreeing to the Mr Portsmouth receiving his entitlement to the paid up benefits.  Mr Portsmouth signed this form on 20 June 1984.

7. On 3 September 1984 Scottish Widows issued a Certificate of Amended Benefits from the Scheme which the Employer provided to Mr Portsmouth by way of letter dated 9 November 1984.  The Certificate quoted the following benefits:

“Effective from
Lump sum on death
Member’s pension
Widows pension
NRD

15.7.84
£3120
£871.09
£435.55
12.4.2005”







8. Ransomes Jacobsen (then Ransomes plc) acquired the Employer in August 1985. Mr Portsmouth became an employee of Ransomes Jacobsen on 1 December 1985. 

9. The Ransomes plc Pension Scheme comprises both a money purchase scheme (COMPS) and a defined benefit scheme.  Ransomes Jacobsen Limited participates in the scheme and the money purchase scheme is administered by Friends Provident. Friends Provident have told me that this scheme has received no transfers or contributions other than those relating to the rebate and there have been no transfers into that scheme on behalf of Mr Portsmouth from any other period of pensionable service.

10. Between 1990 and 2001 Mr Portsmouth was employed by Kubota UK Ltd. He joined the Kubota (UK) Pension & Life Assurance Scheme 1993. 

11. Mr Portsmouth’s independent financial adviser The Professional Planning Group (the IFA) wrote to Mr Portsmouth on 15 February 1993 after reviewing his pension affairs.  That letter stated:

“As far as I can see from the documentation you recently sent you should not transfer either of your existing pensions.

In both cases (ie the Scheme and the Kubota Scheme) the pensions are of the type known as ‘money purchase’ and transferring them from their existing companies will merely incur unnecessary penalties.  The monies are still actively managed by Scottish Widows/London and Manchester and I can see no reason to move them.”

12. On 29 November 1996 Mr Portsmouth wrote to Scottish Widows asking them about the benefits he held in the Scheme.  On 16 August 1996 Scottish Widows replied:

“Unfortunately, I can find no trace of any benefits held with Scottish Widows, since our records are only kept for 7 years.  It may be that your benefits were transferred from Scottish Widows to another scheme.  May I suggest that you contact the Trustees of the scheme, as they may know where your benefits were transferred to when you left their service.” 

13. With effect from 29 September 1997 the Employer relinquished the post as Trustee and Administrator and appointed three individual trustees, one of whom resigned on 14 October 1999. 

14. On 31 March 1999 the Employer, then a dormant company was acquired by Engineering Resource (South West) Ltd which has stated that at the time of the acquisition, the Scheme was in wind up.

15. On 5 November 1999 Mr Portsmouth wrote to his then employer, Ransomes Jacobsen seeking details of early retirement benefits.  On 14 January 2000 Buck Investment Consultants (Buck Consultants), as administrators of the Ransomes Jacobsen Pension Scheme wrote to Scottish Widows asking about the whereabouts of Mr Portsmouth’s Scheme benefits.  There was a further exchange of correspondence culminating in a letter from Scottish Widows dated 3 April 2000:

“I confirm that it is not possible to quote the benefit payable to Mr Portsmouth as we do not hold his policy on our systems.  Several extensive searches to try and trace what happened to Mr Portsmouth’s benefits have been done in the past, but to no avail.  As we are not legally required to hold information on our records for more than seven years, we have no way of tracing what happened to his benefits.  The documentation previously supplied to us does show that he was a member of G D Mountfield but it does not help in the search for his benefits.”  

16. Buck Consultants then informed Mr Portsmouth in letter dated 8 June 2001 that it had been unable to ascertain a value for his Scottish Widows pension and recommending that he contact them direct.

17. Mr Portsmouth did this and Scottish Widows replied on 18 September 2001stating:

“Unfortunately I must reiterate the comments made in my colleague’s Bob Hutton and Lesley Chambers’ letters which confirm that we are unable to locate any policy for your benefit held with us.

I am inclined to assume that your benefits must have been transferred to another provider, as suggested by Lesley Chambers and I can only advise you to contact the trustees of the scheme for further assistance.” 

18. Scottish Widows state that Engineering Resource (South West) Limited instructed them to wind up the Scheme.  Scottish Widows submitted a completed winding up questionnaire dated 31 October 2001 to the Inland Revenue confirming that he Scheme had ceased to exist and that assets had been applied to meet liabilities in accordance with the winding up rules and that the Scheme had completed winding up on 11 June 2001.

19. On 29 June 2004 Friends Provident wrote to Mr Portsmouth regarding his membership of the Kubota (UK) Pension & Life Assurance Scheme 1993.  He was told that the trustees had transferred the value of his accrued pension to an individual ‘buy out’ policy purchased in his name.

Submissions from Scottish Widows

20. Mr Portsmouth transferred his benefits out of the Scheme at, or shortly after, the time he left service with G D Mountfield.

21. Scottish Widows has been in communication with Mr Portsmouth and various financial advisers since the early 1990’s confirming to each that it has no record of any benefits remaining under the Scheme for Mr Portsmouth.

22. A search has been made but no trace has been found of any correspondence relating to any transfer of those benefits.  At the same time there is no evidence after the Certificate of Amended Benefits was provided in September 1984 that he held any benefits with them, either under this Scheme or any other pension policy.

23. Scottish Widows did have a final salary scheme for Kubota Ltd, which has now been wound up.  The scheme was an investment only scheme, which means that Scottish Widows did not hold records for the scheme or the individual members.  Scottish Widows merely invested the funds on behalf of the trustees who were in turn responsible for keeping the scheme records and administering the scheme.  

Submissions from Engineering Resource (South West) Ltd

24. G D Mountfield Limited is a dormant company that was acquired from Ransomes plc on 31 March 1999.  Ransomes Jacobsen may have become the administrator of the Scheme through the consolidation of their acquisition of G D Mountfield in August 1985.  However, there was no change to the Trustees or the administration at the time of the acquisition from Ransomes Jacobsen of the dormant G D Mountfield as Ransomes Jacobsen had procured at the time of the acquisition to wind up the Scheme.  

25. There was a subsequent change: the appointment of Mr Snell as a trustee to represent the member’s interests through the demutualisation of Scottish Widows to Lloyds TSB.

26. Mr Portsmouth had a policy with Scottish Widows that at sometime after 9 March 1984 was transferred out or removed in error by Scottish Widows.  

27. There is no evidence that any Trustee has issued any instruction for Scottish Widows to make payment of Mr Portsmouth’s fund to either Mr Portsmouth or any third party.

28. There is no evidence that any employee, officer or director of the Company issued any instruction on behalf of the Company to make payment of Mr Portsmouth’s fund from Scottish Widows to either Mr Portsmouth or nay third party.

29. There is no evidence that any employee, officer or director of the Company received any instruction or notification to alter any arrangements pertaining to Mr Portsmouth’s fund held by Scottish Widows.

30. There is no evidence that any employee, officer or director of the Company had any reason to believe that Scottish Widows were not maintaining Mr Portsmouth’s Pension Fund.

31. Unfortunately, Engineering Resource never inherited or has been supplied with any records relating to any employment of Mr Portsmouth or of any employee of G D Mountfield the original company trading and employing him. 

Submissions from Ransomes Jacobsen

32. Friends Provident have searched their archived files to identify the source of what they described as a pre-1994 transfer to Mr Portsmouth’s account.  It now transpires from their investigations of those files that this was an internal transfer of policies within Friends Provident.  Friends Provident advised that policies (called Passbook) were set up for each individual to accept rebates and incentives and were later transferred internally to the current COMP policy.  The amount marked as ‘transfer’ is clearly not relative to a transfer in from Scottish Widows.  In addition Buck Consultants have carried out a reasonableness check on the additions made to the COMPS account and found them to be entirely consistent with the rebates, tax relief and incentives available at that time.

33. Buck Consultants have also carried out further investigations of their files in relation to Mr Portsmouth's Ransome pension benefit and have found an original record card indicating that he joined the Ransomes Jacobsen scheme on 1 January 1987. 

34. The result of these investigations have concluded that there has been no transfer of funds into either the COMPs policy administered by Friends Provident or the DB section of the Ransomes plc Pension Scheme and would point to the funds should still be with Scottish Widows, or they have been transferred to some other pension scheme which they should be able to trace.  From the investigations of files relating to the original acquisition of GD Mountfield Ltd there is a schedule of benefits in force at 17 August 1984 from Scottish Widows that show Mr Portsmouth listed as a member. 

35. There is no evidence that Mr Portsmouth transferred his Scheme benefits to the Kubota Scheme.

36. Buck Consultant has conducted an exhaustive search of the records and there is no trace of his Scheme benefits being transferred to any other scheme.  Mr Portsmouth still retains his entitlements with Scottish Widows and it is for Scottish Widows to prove otherwise.

37. The Trustees have assumed that the benefit is still intact with Scottish Widows.  This was a ‘bundled’ contract and Scottish Widows were receiving a fee to ensure that the administration was on a sound footing.  This would appear not to have been the case if they cannot trace the records of Mr Portsmouth’s benefit.

38. The correct position regarding the Trustees of the Scheme is: Caroline Warren and Paul Hollingworth were removed which leaves Mr Snell and Mr Fish (who has since died).  Mr Snell was a former employee of Ransomes, but left the company’s employment a number of years ago and has no current connection. 

CONCLUSIONS

39. The Employer resigned as Trustee and Administrator of the Scheme with effect from 29 September 1997 with individuals being appointed as trustees and administrator in its place. 

40. Despite Scottish Widow’s claim, there is no evidence that the Employer as Trustee or the succeeding individual trustees ever instructed them to assign Mr Portsmouth’s benefits or transfer them out of the Scheme. The only instruction seems to have been that to which I have referred in Paragraph 6. 

41. Neither has Scottish Widows provided any evidence that Mr Portsmouth elected to transfer his benefits out of the Scheme to any other pension arrangement.

42. Scottish Widows say that they completed the wind up of the Scheme on instructions from Engineering Resource (South West) Limited.  By the time Engineering Resource (South West) Limited the Employer was no longer acting as Trustee of the Scheme, a fact of which Scottish Widows as administrator should have been aware. On the facts before me it seems that Mr Portsmouth’s benefits in the scheme had been secured at the time of the purported wind-up.

DIRECTIONS

43. Within 28 days Scottish Widows should inform Mr Portsmouth that they will provide benefits to him based on the entitlement reflected in the certificate issued on 9 November 1984.

DAVID LAVERICK

Pensions Ombudsman

20 December 2005
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