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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr W H Hall

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mr Hall complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  Mr Hall states that the sales representative did not inform him that he could purchase past added years (PAY) in the Teachers’ Pension Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Hall is a member of the Teachers’ Pension Scheme.  In 1992 he met with Mr G Hutton, Prudential’s sales representative.  Mr Hall was 35 years old.  Mr Hall says that Mr Hutton focused on the advantages of AVCs and did not mention PAY.  Mr Hall agreed to pay AVCs to Prudential.

5. Mr Hall has no documentation relating to the arrangement of his AVCs and Prudential has not retained any.  In 1992 Prudential’s AVC booklet did not mention PAY.

6. Mr Hutton states:

“I do indeed remember this case and along with many other clients it is a matter of great concern to me that people who followed my advice and took out pensions or endowment policies with the Prudential are now finding this advice to be flawed.

In my defence I can only say that I was following the training I was given by Prudential to sell Prudential products – if I didn’t sell Prudential products I didn’t get paid.

To answer your query specifically – no my training did not include telling clients they could buy added years in the Teachers’ Pension Scheme – in fact I was told not to mention it in case clients did not buy Prudential.”

7. Mr Hall states that he does not have a Teachers’ Pension Scheme booklet, although he accepts that one was probably issued to him when he joined the scheme.

PRUDENTIAL’S POSITION

8.
Prudential considers that there was no regulatory requirement for Mr Hutton to tell Mr Hall about PAY.  However, the company confirms that from the beginning of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.  Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.

9.
Prudential considers that Mr Hutton’s report should be treated with caution as he was dismissed by the company.

10. Prudential considers that its application form and “ready reckoner” would have made Mr Hall aware of PAY.  The application form included a question about PAY.  The ready reckoner, which was used to calculate the maximum amount of AVCs that could be paid for a given age and length of service, contained a note warning that purchasing PAY could reduce the amount of AVCs that could safely be paid.

11. Prudential states that “the added years alternative was viewed as an expensive and inflexible option.  It is quite possible that the applicant would have made no additional pension provision.”

CONCLUSIONS

12. Prudential has not retained any of the documentation completed when Mr Hall’s AVCs were arranged.  I cannot conclude from absent documentation that Mr Hall was aware of PAY.

13. Nor is there any evidence that the ready reckoner was supplied to Mr Hall.

14. Whilst I understand Prudential’s reservations about Mr Hutton’s testimony, his evidence does not cast doubt on Mr Hall’s contention that he did not mention PAY to his clients. 

15. The evidence from both of the people directly involved is that Mr Hutton did not tell Mr Hall about PAY.  Prudential’s literature did not mention PAY.  Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that Prudential, either orally or in writing, did not bring that alternative to Mr Hall’s attention.  This constitutes maladministration, in that it denied Mr Hall an informed choice.  An opinion that PAY is expensive and inflexible does not mean that Mr Hall should have been denied an informed choice, even if the result was that he made no additional pension provision at all.  There was no requirement for him to do so.

16. I consider it unreasonable to expect Mr Hall to bear in mind during the meeting, the contents of a booklet that may have been issued to him some years previously.

DIRECTIONS
17. Within 28 days of the date of this Determination, Capita Hartshead Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mr Hall and Prudential of: 

(a) the past added years Mr Hall would have purchased based on the assumption that the AVCs paid by him to Prudential were used to purchase past added years in the Teachers’ Pension Scheme, and

(b) the lump sum required to purchase those past added years. 

18. Within 28 days of the date of this Determination Prudential will notify Mr Hall of the current value of his AVC fund.

19. Subject to Mr Hall notifying both Capita Hartshead Limited and Prudential within 28 days of his receiving the last of the above notifications of a decision that he wishes to purchase the quoted past added years,

· Prudential, on receiving Mr Hall’s notification that he wishes to purchase the quoted past added years in the Teachers’ Pension Scheme and of his assignment of his interest in the AVC fund and pension to Prudential, will within 14 days pay the notified lump sum cost to Capita Hartshead Limited.

· On receiving payment from Prudential, Capita Hartshead Limited will arrange for Mr Hall to be credited with the appropriate number of past added years in the Teachers’ Pension Scheme.

DAVID LAVERICK

Pensions Ombudsman

13 April 2005
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