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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant:
Mr AE Allsop

Scheme:
Christiani & Nielsen Pension Fund (the Scheme)

Respondents:
Atkin & Co (the Independent Trustee)


Norwich Union Life Assurance Society (Norwich Union) as administrator 

MATTERS FOR DETERMINATION 

1. Mr Allsop makes two complaints:

1.1. He was wrongly withdrawn from the Scheme in 1996. Moreover, he says that although, when he re-joined in 1998, he was told that his service would be “deemed continuous” from the date that he joined the Scheme, in fact, his pensionable service from 1998 was treated as a separate period from his pensionable service up to 1996; and

1.2. Two pension membership certificates issued to him by Norwich Union state that his retirement benefits are preserved within the scheme and insured by a contract with Norwich Union. He contends that this means that Norwich Union has made a legally binding promise that he will receive a pension of the amount set out in the certificates, irrespective of the value of the funds which Norwich Union have invested on behalf of the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT LEGISLATION, SCHEME RULES AND INLAND REVENUE RULES

3. Regulation 5 of The Personal and Occupational Pension Schemes (Pensions Ombudsman) Regulations provides that:

“(1) Subject to paragraphs (2) and (3) below, the Pensions Ombudsman shall not investigate a complaint or dispute if the act or omission which is the subject thereof occurred more than 3 years before the date on which the complaint or dispute was received by him in writing.

(2) Where, at the date of its occurrence, the person by or in respect of whom the complaint is made or the dispute is referred was, in the opinion of the Pensions Ombudsman, unaware of the act or omission referred to in paragraph (1) above, the period of 3 years shall being on the earliest date on which the person knew or ought reasonably to have known of its occurrence.

(3) Where, in the opinion of the Pensions Ombudsman, it was reasonable for a complaint not to be made or a dispute not to be referred before the end of the period allowed under paragraphs (1) and (2) above, the Pensions Ombudsman may investigate and determine that complaint or dispute if it is received by him in writing within such further period as he considers reasonable.”

4. IR 12 (1997) provides (insofar as is relevant):

“Overseas employees
15.6 Employees who are performing their duties abroad for a United Kingdom resident employer may be provided with benefits under an approved scheme- whether or not the employees are effectively chargeable…

Employee temporarily transferred abroad for an overseas employer

15.9 Unless the specific consent of the Pension Schemes Office has been obtained, an approved scheme may include employees whose duties are performed wholly abroad for an overseas employer only in the circumstances and subject to the conditions described in paragraphs 15.10 and 15.11.

….

15.11 The conditions are that:…

(iii) the period of service abroad should not exceed 10 years…”

5. Rule 11 of the Rules executed on 13th January 2000 (the 2000 Rules) provides as follows (insofar as is relevant):

“BREAKS IN PENSIONABLE SERVICE
11A. GENERAL

If a Member leaves Pensionable Service and with the Employer’s agreement later rejoins, the general principle is that each period will be treated separately. This general principle is subject to the requirements of the Absence Laws and to the exceptions set out below.

….

11D. SPECIAL ARRANGEMENTS

Provided Approval is not prejudiced the Employer may agree with the Member that broken Service will be treated as continuous (but excluding the break) in circumstances other than those described in Rule 11B or 11C.”

6. Rule 1 provides (insofar as is relevant):

“…these Rules take effect from 6 April 1997….

These Rules do not apply to any Members who left Pensionable Service or died before 6 April 1997. These Members will have their benefits dealt with in accordance with the rules for the Scheme which were in force when they left or died…”

MATERIAL FACTS

7. Having joined the UK registered company Christiani and Nielsen Ltd (C&N UK) in 1969, Mr Allsop joined the Scheme with effect from 1 May 1971.

8. In 1984 he was offered the chance to work in Egypt as Project Manager of a joint venture company (the joint venture company) established by C&N UK with an Egyptian company. The offer was made in a letter dated 2 August 1984 by C&N UK, who stated that they were making the offer on behalf of the joint venture company. The letter set out his basic salary and said that his appointment would be subject to the terms and conditions of employment enclosed. 

9. The next day Mr Allsop was sent a letter by C&N UK, which told him (amongst other things) that this period of employment would count as part of his continuous period of employment with C&N and its associated joint venture companies, and therefore date from 1969.

10. By letter dated 17 August 1992, Mr Allsop was informed by a director of C&N UK, that an associated company, Christiani & Nielsen (Thai) (C&N Thai) had offered him employment in Thailand. The company was listed on the Danish stock exchange and 49% of its shares were held by C&N UK’s parent company, the other 51% being held by the investment arm of the monarch of Thailand. The letter from C&N UK enclosed a letter from C&N Thai bearing the same date, which formally offered him the position of Contracts Manager, set out his salary and stated that his employment would be on the terms and conditions enclosed. It also informed him that his service in Thailand would be deemed continuous with his previous service with the Christiani & Nielsen Group (the C&N Group) and so he would continue to be entitled to benefits such as his pension. 

11. In the third quarter of 1993, with the imminent award of a contract to a Malaysian company called Christiani & Nielsen (Malaysia) Sdn. Bhd (C&N Malaysia), whose shares were held in equal proportions by C&N UK’s parent company and a Malaysian company, Mr Allsop was offered the position of General Manager in C&N Malaysia. He accepted and took up his duties on 1 January 1994. 

12. On 29 March 1996, he was sent a letter by the Human Resources Director at C&N UK, who informed him that he had recently been discussing with colleagues the Inland Revenue rules that place a ten year limit on expatriates who are members of UK based pension schemes. He said that he had consulted C&N UK’s pension advisers, who had advised that Mr Allsop be withdrawn from the Scheme. Accordingly, he was to be withdrawn with effect from 30 April 1996.

13. Mr Allsop objected to this by fax in April 1996, contending that his contract entitled him to a pension. 

14. At the end of April 1996 Mr Allsop was sent details, prepared by Norwich Union, of his options on leaving pensionable service. One of the stated options was to transfer to the scheme of his new employer.

15. In January 1998, C&N UK informed Mr Allsop that his salary had been increased with effect from the start of the year.

16. By letter of 5 February 1998, Mr Allsop was told that his position in Malaysia was about to become redundant and that he should return to the UK by the end of the month. 

17. By letter dated 30 April 1998, C&N UK offered Mr Allsop employment in the UK on UK terms and conditions, and stated that his employment would be deemed continuous from 29 September 1969. He accepted this offer.

18. Mr Allsop signed a membership application form for the Scheme on 7 May 1998 requesting a joining date in May 1998 and was readmitted to the Scheme in June 1998, with a new membership number although he says he was unaware of the new number until 25 October 2002.  According to certificates issued by Norwich Union he left the Scheme on 16 February 2000. 

19. C&N UK went into administration on 17 November 2000. The Scheme is in the process of being wound up and the Independent Trustee has been appointed.

20. Norwich Union have issued Mr Allsop with two pension membership certificates (the Certificates). The first, dated 24 March 2000, deals with the pension in respect of Mr Allsop’s service from 1998 and the second, dated 14 November 2000, deals with the pension from his service up to 1996. Each begins with the following sentences, which have led to Mr Allsop’s complaint:

“The following benefits have been preserved for you within the scheme. They are based on information supplied by the trustees, and insured by a contract issued by Norwich Union Pensions Management Limited [the later certificate substitutes the words “Morley Pooled Pensions Limited” for “Norwich Union Pensions Management Limited”].”

21. Mr Allsop sought assistance from the Pensions Advisory Service (TPAS) in February 2001. He invoked the Scheme’s Internal Dispute Resolution Procedure (IDRP) in December 2002 and subsequently referred the matter to me.

Submission by Mr Allsop

22. In relation to his allegation that he was wrongly withdrawn from the Scheme in 1996, Mr Allsop says:

22.1. He was first aware of his withdrawal from the Scheme in March 1996 and registered his concern about the matter with C&N UK in April 1996;

22.2. He had a conversation in August 1997 with the then Managing Director of C&N UK from which he gathered that the issue had been resolved;

22.3. On receiving new terms and conditions of employment in the UK on 30 April 1998, he was given information about the pension scheme that said: “The Company runs a scheme which you are eligible to re-join.” Mr Allsop says that he understands the term “re-join” to mean that his concern about being withdrawn from the Scheme had been resolved at that stage;

22.4. It was through a “passing remark” made in 1999 by the then Human Resources Director that Mr Allsop understood that there may have been a gap in his Scheme membership. He then raised the issue with the Human Resources director during 1999 and 2000 when he was pursuing a number of employment issues through the grievance procedure operated by C&N UK for general employment matters; and 

22.5. He did not leave the Scheme on 16 February 2000.  He was unaware that his membership had ceased until receiving copy membership certificates in October 2002.

CONCLUSIONS

The separate periods of pensionable service 

23. Mr Allsop’s first complaint can be split into two parts:

23.1. He should not have been withdrawn from the Scheme in 1996 (the 1996 complaint); and

23.2. Even if this was justified, when he re-joined in 1998, his pensionable service from 1998 onwards should be treated as continuous with his pensionable service up to 1996 (the 1998 complaint). 

24. In relation to the first issue, Mr Allsop first wrote to TPAS on 11 February 2001, used the Scheme’s IDR procedure in December 2002 and made a formal complaint to me in December 2003. As set out in paragraph 5 above, Regulation 5(1) of the Personal and Occupational Pension Schemes (Pensions Ombudsman Regulations) 1996 states that I cannot investigate a complaint made to me more than 3 years after the act or omission in question occurred unless Regulation 5(2) or (3) applies. Both parts of the first complaint relate to events in 1996 and 1998, so they fall outside the three year period. Therefore, unless Regulation 5(2) or (3) applies, I cannot investigate either part of the first complaint. 

25. Regulation 5(2) is not relevant here. Regulation 5(3) allows me to investigate a complaint made outside the three year period if I consider the delay in making the complaint to me to be reasonable. I will normally consider it reasonable for the making of a complaint to be deferred while TPAS were seeking a settlement (provided that process is not unduly prolonged) or while the matter is going through the IDR procedure. But neither of these procedures was invoked within three years of 1996. 

26. Mr Allsop says that he took the matter up with C&N UK in 1996 but assumed it had been resolved until he heard a “chance remark” in 1999. I note that, in the meantime, Mr Allsop had received a statement from Norwich Union setting out his options on leaving the Scheme and in 1998 signed a form applying to join the Scheme with effect from May 1998. Mr Allsop did pursue the matter vigorously with C&N UK, but only from 1999 onwards. I consider that the delay in making the 1996 complaint to me was not reasonable and accordingly I cannot investigate this part of the first complaint. 

27. In respect of the 1998 complaint, I consider that the delay was reasonable, because Mr Allsop approached TPAS in February 2001, which was less than three years after the relevant events occurred in April 1998. He made the complaint to my office promptly after TPAS’ involvement came to an end. Therefore, I can deal with the 1998 complaint. 

28. I turn then to Mr Allsop’s re-joining the Scheme in 1998. 

29. The letter dated 30 April 1998 from C&N UK offering him employment in the UK stated that his employment would be deemed continuous from 1969. However, he was in fact re-admitted under a different membership number and I understand that his pensionable service from 1998 onwards has not been treated as continuous from his pensionable service up to 1996 for the purposes of calculating his pension entitlement. 

30. Rule 11A of the 2000 Rules states that the general principle is that these periods of pensionable service should be treated separately. But, Rule 11D states that this will not be the case if the Employer agrees with the Member that broken service will be treated as continuous (excluding the break), providing that Inland Revenue approval is not prejudiced. 

31. However, while Rule 1 provides that the Rules take effect from 6 April 1997, it also says that they do not apply to members who left pensionable service before this date. 

32. The only earlier version of the Rules that I have been provided with was executed back in 1963 and has no provision entitling the Trustees to treat broken service as continuous. 

33. Therefore, there are two issues to decide:

33.1. Do the 2000 Rules apply to Mr Allsop, bearing in mind that he left pensionable service in 1996 and re-joined in 1998? and

33.2. If the answer to the above is ‘yes’, does Rule 11D entitle Mr Allsop to have his two periods of pensionable service treated as continuous?

34. On the first issue, I find that the 2000 Rules do apply to Mr Allsop. I construe the phrase “Members who left Pensionable Service” in Rule 1 as meaning “Members who left and did not later re-join Pensionable Service”, that is, “Members who left Pensionable Service permanently”. My reason for this is that the intention of Rule 1 seems to me to be to exclude the application of the Rules to members who have already accrued all their pension. Such members have had their pension entitlement fixed and those amending the Rules did not want these settled entitlements to be disrupted by the 2000 Rules. 

35. As to the second issue, I consider that the terms of the letter of 30 April 1998 are unequivocal. Mr Allsop is told that his service will be deemed continuous and he accepted the offer of employment on those terms. Therefore, there is an agreement for the purposes of Rule 11D and I find that Mr Allsop is entitled to have his pensionable service up to 30 April 1996 treated as continuous with his pensionable service from 1 June 1998. I make an appropriate Direction below.

36. I observe in passing that the letter of 30 April 1998 stated that Mr Allsop’s service should be regarded as being continuous from the date when he first joined the UK registered company. That was before he joined the pension scheme and I see nothing in the provisions of Rule 11D which would allow such backdating. There may of course be terms in his contract of employment that are affected by the choice of starting date and where this backdating may have validity. But I have limited my direction to give effect only to such an agreement as it affects his entitlement under the pension scheme. 
The pension membership certificates
37. Mr Allsop contends that the use of the words “preserved” and “insured” in the Certificates, constitutes a legally binding promise by Norwich Union to pay Mr Allsop a pension of the amount set out in the Certificates, and if the funds that they have built up from the contributions paid to them by the Trustees are insufficient to purchase a pension of this amount, then Norwich Union must make up any shortfall. 

38. I reject this argument. My reasons are: 

38.1. Firstly, the contract between Norwich Union and the Trustees was entered into long before the certificates to which I have been referred were sent out. Therefore, I am not entitled to take into account the contents of the Certificates when interpreting this original contract. Norwich Union certainly did not undertake the underwriting obligations that Mr Allsop alleges: it was simply a contract to invest the money paid to them by the Trustees. Norwich Union did not promise the Trustees that it would generate sufficient funds to pay members a particular level of pension, and neither Norwich Union nor the Trustees have suggested that it did.

38.2. Therefore, the only way that Norwich Union can be under the obligations contended for by Mr Allsop is if they have undertaken these new obligations by sending out the two Certificates. I find that they have not undertaken these new obligations for the following reasons:

· Even if the Certificates do constitute a promise in the terms alleged by Mr Allsop, no consideration was given in return for it by the Trustees. Therefore, the Trustees would not be entitled to enforce the promise against Norwich Union;

· In any case, if a promise was made in the terms alleged by Mr Allsop, it was made to the members, because such a certificate was issued to them. Therefore, such a promise could not form a contract with the Trustees;

· Even if the Certificates do constitute a promise in the terms alleged by Mr Allsop, no consideration was given in return for it. Therefore, Mr Allsop is not entitled to enforce the promise and Norwich Union do not owe any such legal obligations to him;

38.3. In any event and most importantly, I find that the Certificates do not constitute a promise that Mr Allsop will receive a pension of the amounts set out in them:

· Dealing first with the phrase “[t]he following benefits have been preserved for you within the scheme”, I can understand that at first glance to the layman, the word may seem to indicate that Norwich Union is guaranteeing that he will receive the benefits set out in the Certificates. However, taken in the context of the certificate as a whole, I consider that the phrase is referring to the way that the pension will be increased after leaving to protect the member from the effects of inflation after he has left service. It is saying that the pension will be preserved by increasing your current pension by the amounts set out below. Mr Allsop is right when he says that the normal meaning of “preserved” is to protect, keep safe from harm or to maintain. However, the certificate is saying that they will be protected against inflation by increasing the pension entitlement in the manner set out below, not that they will be protected by Norwich Union offering a guarantee that he will receive the benefits set out below, come what may. Indeed, his pension entitlement is always subject to the rules of the scheme, which make clear that he will not receive his full pension if there are insufficient funds on winding-up to provide him with it.

· Turning to the statement that the benefits are “insured by a contract with NU”, again this would at first glance suggest that Norwich Union are promising to ensure that the pension is of a certain level, namely that set out in the Certificates. However, in the pension context, the word “insured” means simply that the contributions are being paid by the Trustees to an insurance company, namely Norwich Union, who are responsible for the investment of these sums. The policy issued by the insurance company does not promise that the amount paid to the Trustees will be enough to provide each of the members with a particular level of pension: it is up to the Trustees to ensure that they have put sufficient money into the policy to ensure that it meets the liability to members.    

39. Accordingly, I do not uphold this element of Mr Allsop’s complaint.

DIRECTION

40. I direct that the Independent Trustee treat Mr Allsop’s pensionable service up to 30 April 1996 and his pensionable service from 1 June 1998 as being one continuous period of pensionable service for the purpose of calculating his pension benefits. Should this result in an increase in Mr Allsop’s benefits, those benefits shall not exceed the maximum allowed under HM Revenue & Customs rules.

DAVID LAVERICK

Pensions Ombudsman

27 January 2006
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