P00076


PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Prince FILLIN "Enter Complainant's name" \* MERGEFORMAT 

	Scheme
	:
	MAN B & W Diesel Limited Pension Scheme  (the Scheme) FILLIN "Enter Scheme name" \* MERGEFORMAT 

	Respondent
	:
	MAN B & W Diesel Limited (the Company)
The Trustees of MAN B & W Diesel Limited Pension Scheme (the Trustees)


MATTERS FOR DETERMINATION 

1. Mr Prince complains that the Trustees and the Company are refusing to pay him both partial incapacity benefits under the Scheme and a redundancy payment, in breach of an alleged offer made to him, before he accepted redundancy, to pay both. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both. I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them. This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL RULES

3. The Scheme is governed by a definitive trust deed dated 31 October 2000 (as amended). Rule 11.2 of the Trust Deed & Rules states that:

“An Active Member may retire from Service on immediate pension at any time if he is suffering from serious ill health or disablement which prevents him from following his normal occupation and impairs his earnings capacity. The Active Member must either apply for this pension or the Employer must recommend it. The Trustees, after consulting the Employer, have power conclusively to determine whether or not the Active Member’s ill health or disablement is such as to bring him within the ambit of this Rule……….”  

4. Members received a Scheme booklet.  The booklet, dated 1 April 2001, states:

“Ill-Health Retirement

If you are forced to give up work before age 65 due to ill-health or disablement, you may apply for ill-health retirement or your employer may recommend it. The Trustees will consider each case on its merits and award an ill-health early retirement pension on a Total or Partial Incapacity basis………
Total incapacity will apply to a contributing or deferred member who, in the opinion of the Trustees
1.
suffers from permanent ill health or disability
2.
retires from his current role due to such ill health; and
3.
is incapable of working………..
Partial incapacity will apply to a contributing member who, in the opinion of the Trustees
1.
suffers from permanent ill health or disability
2.
retires from his current role due to such ill health; and
3.
can nevertheless continue to work in another role with a reduced earnings capacity………”  
MATERIAL FACTS

5. Mr Prince was born in 1945.  In December 1973, while working as a fitter for Mirlees (later Man B & W Diesel Ltd), he had a works accident resulting in serious injuries to his left foot. He was afterwards only able to carry out light duties, working as a checker.  Mr Prince says that he had to have six operations on his left foot, had several periods of long term sick leave and has never been free of pain since the accident.  

6. The strain subsequently put on his right foot caused him, from about 2000, to have problems with that also, and he had to have several operations on that foot too. When he returned to work for the Company after the first of these operations he found that his job as a checker/packer had been given to someone else. He was, he says, left without a proper role, ‘just being used as and when required’. The works doctor, whom Mr Prince was seeing at regular intervals, wrote reports to the Personnel Department about Mr Prince’s problems stating that he would need a job where he would be off his feet but, Mr Prince says, nothing developed from these reports. 

7. After a further operation in June 2002, he was unable to return to work because there were no suitable jobs available, as Mr Prince could not stand up for long periods of time. Mr Prince has said that, during his time off work, he was in constant discussion with his Union Convenor at the time, to find him another suitable position. A position was offered to him assisting the fitters, but he considered this role unsuitable because of the amount of standing involved. The Convenor told him that he would be offered an office job if one became vacant.

8. A new Convenor, RS, was appointed in December 2002.  Mr Prince explained to RS that he was finding it very difficult to support his family on just state sick pay and asked him to look into the possibility of the Company extending his wages until a job became available.  

9. According to a witness statement by RS, provided on behalf of the Respondents (who submitted a joint response to Mr Prince’s complaint), the Company tried to find a suitable alternative position for Mr Prince but, due to the problems with his feet, this proved very difficult. 

10. In December 2002/January 2003, the Company undertook a redundancy programme. In order to minimise the number of compulsory redundancies, it initially sought voluntary redundancies in as many cases as possible. Mr Prince was still absent from work at this time, but he was asked whether he might wish to take voluntary redundancy because there were no suitable jobs available for him.
11. In or around January 2003, according to the Respondents, the Vice President of Human Resources (the HR Vice President), who was also a Scheme Trustee, called Mr Prince at home. He was assisted in the conference call by RS and the Health & Safety Manager (the HS Manager). The Respondents say that it was not standard procedure for the Trustees and/or the Company to contact all potential candidates for voluntary redundancy by conference call; the majority had a face to face meeting.  However, as Mr Prince was absent from work due to ill health, it was not possible to conduct such a meeting. RS’s involvement in the conference call was requested by Mr Prince.  

12. During the call, the options available to Mr Prince were discussed, that is, redundancy, partial incapacity retirement and full incapacity retirement. Although the question of whether Mr Prince could take a partial ill health incapacity pension together with redundancy payment was raised, they deny, however, that Mr Prince was ever subsequently told that he could take voluntary redundancy and an incapacity pension. 

13. Mr Prince denies that such a telephone conversation took place in January 2003. He   says instead that a few weeks after becoming aware of his difficulties, RS had got back in touch with him and informed him that the HS Manager had advised that he should take redundancy, as there was no suitable alternative job for him. Mr Prince also says that he told RS he was reluctant to do this as he had a young child to support and his pension would be relatively low because he had not had a chance to earn a high wage because of his works accident. 

14. Mr Prince says that RS made enquiries on his behalf and then contacted him again to say that the HS Manager had said that, if he accepted the redundancy, he could also claim a partial ill health pension. Mr Prince says that the offer sounded good so he accepted it.

15. Mr Prince applied for voluntary redundancy on 16 January 2003. The Company confirmed Mr Prince’s redundancy to him by letter on 21 January 2003. The letter, from the HS Manager, stated:

“Further to our recent discussion confirming the termination of your employment due to redundancy.  We re-affirm the date of termination of your employment as 24 January 2003.

You will be paid subject to normal deductions, up to and including your termination date and this will be paid in the normal way by credit transfer into your bank account…

You will receive a redundancy payment of £17,039.75 this being in accordance with the Company “schedule A amended” scale which is based on continuous service (from aged 18), age and weekly wage.  …You will also receive payment for loss of notice, the amount being £3,822.00 for 12 weeks in accordance with your Contract of Employment and legislation.

As a member of the MBDL Pension Scheme, the Company will inform the Administrators regarding the date of termination of your employment, and you will in due course receive notification of your options. If you have chosen to retain a deferred pension with the ALSTOM Pension Scheme then it is for you to advise them accordingly….

Please sign the second copy of this letter in receipt of your cheque to the value of £20,861.75 to confirm your full understanding of the redundancy terms and your agreement that consultations with you are complete to enable the early termination of your employment.”

This letter was signed by Mr Prince and dated 24 January 2003. 

16. On 12 February 2003, Mr Prince says, he requested that his early retirement benefits be paid. He received his pension options from Capita Hartshead, (the Scheme administrator) in a letter dated 19 February 2003, in which there was no reference either to his request for the payment of the benefits, or to the ‘ill health deal’, and his benefits had been calculated on the standard early retirement basis.

17. Mr Prince wrote to the HS Manager on 28 March 2003, reminding him of the agreement which he believed had been reached, that he could take the redundancy package coupled with partial ill health benefits. The HS Manager refuted that such an agreement had been reached, saying:

“[RS] has assured the Company that he did not convey to you that you were a special case in respect of either your redundancy or pension and it is indeed unfortunate that you formed that impression.

“…..Had you not been granted the redundancy you may have chosen to make application for ill health retirement through the pension scheme. In this event, should you have been successful and granted partial incapacity, the increase to pension would have been marginal and would in no way have been comparable with a redundancy payment of £17,039.75.”  
18. Mr Prince is receiving an early retirement pension backdated to 25 January 2003.

The early retirement benefits provided to him are as follows: 
Lump Sum

£20,688.86
Residual Pension
£ 6,396.46 p.a.

Spouse’s Pension
£ 3,893.42 p.a.
If Mr Prince were entitled to a partial incapacity pension, he would receive £9,574 p.a. but he would not have received redundancy or payment in lieu of notice.

19. Mr Prince had initially refused to accept the lump sum and pension because they were not the benefits which he believed he had been promised. In October 2003, the Scheme administrator advised him to accept the offer and then fight the case, explaining they would be prepared to pay any arrears of his pension should he win.  Mr Prince also claims that he had lost all the interest he would have gained on the lump sum of £20,688.56 for the period from January to October.

20. Mr Prince remained dissatisfied with the Trustees’ refusal to grant him partial   incapacity benefits and initiated the Internal Dispute Resolution Procedure.

21. On 25 November 2003, the Trustees informed Mr Prince that they did not uphold his complaint. They confirmed that he had been paid the correct benefits as calculated in accordance with the Trust Deed and Rules. They stated:

“Your employment with the Company was terminated due to redundancy and you therefore became a deferred member of the MAN B & W Diesel Ltd Pension Scheme. You have subsequently been paid a retirement pension that was actuarially reduced to take account of its early payment. The Trustees and the Scheme Administrators have therefore acted in accordance with the Rules of the Scheme in processing your retirement benefits.”

22. The Company stated that they would not now reverse their decision.  Mr Prince complained to me.
The Employer and Trustees’ Submissions

23. As well as providing a written response to Mr Prince’s complaint, the Respondents have submitted signed witness statements from RS and the HS Manager.  No statement has been provided from the HR Vice President; the Respondents say that he retired in April 2004 due to ill health, and subsequently underwent heart surgery. His family requested that he should not be contacted about work related matters. 

The Convenor’s (RS) Witness Statement 
24. RS strenuously denies telephoning Mr Prince to inform him that the HS Manager had said that, if he accepted redundancy, he could also claim a partial ill health pension and that a “special deal” would be made in his case and that he should keep quiet about this. He also does not recall any conversation with the HS Manager during which he was informed that a “special deal” would be made for Mr Prince. He recalls meeting with the HS Manager to discuss the benefits available to Mr Prince on both ill health early retirement and on redundancy, and that they decided that it would be best for Mr Prince to opt for the better redundancy package.  

25. RS states that the HR Vice President had said, during the conference call, that the option of taking a redundancy package as well as partial or full incapacity benefits might be a possibility but he was not sure himself and would check on it: he agreed to find out whether or not taking the incapacity pension in conjunction with redundancy would be possible and to get back to Mr Prince.

26. RS says he understood that the HR Vice President did go back to Mr Prince and explained that, if he took redundancy, an incapacity pension would not be available to him under the Rules of the Scheme, but this cannot be verified by the HR Vice President himself as he cannot be contacted.

27. RS does remember that Mr Prince telephoned him at home one evening to ask him for his help in obtaining an incapacity pension. He recalls that he told Mr Prince that the redundancy package was the best deal and there was nothing more he could do for him. 
28. RS did recollect a telephone conversation with Mr Prince when Mr Prince had called him on receipt of his pension details from the Scheme administrator. Although he did not remember what was said exactly, he has stated that he may have said that he would get the Company to inform the Scheme administrator to pay the benefits at the ill health rate because, from the way Mr Prince was speaking at the time, he was under the impression that the Company had agreed to a partial incapacity pension.   

29. RS has claimed that Mr Prince phoned him a final time to inform him that the HS Manager had told Mr Prince that, because he had taken a redundancy payment, he would not be entitled to a partial incapacity pension. RS did not recollect his response but probably told him that if he wanted to pursue his complaint, he would need to do it on his own.

30. RS thought that it was made clear to Mr Prince that, once he had taken redundancy, he would not be able to take an ill health early retirement pension. 

The HS Manager’s Witness Statement

31. The HS Manager, in his witness statement signed on 2 September 2004, says that he was certain that the question of whether Mr Prince could take a partial ill health incapacity pension together with redundancy payment was raised during the conference call. 

32. He has denied that he categorically stated to RS that Mr Prince would be entitled to both redundancy and a partial incapacity pension, and asserts that it was just an option which was considered during the conference call but later dismissed after the HR Vice President (who was also a Trustee) had consulted with the Scheme actuary and the Scheme Rules to determine whether this was possible.

33. He has also stated that he never spoke of a “special deal” for Mr Prince, because all redundancy packages were negotiated with the Unions and, accordingly, a special deal would not have been an option.

34. The Company and the Trustees submit that it was only after the conference call and further discussions with RS that Mr Prince decided to apply for the enhanced voluntary redundancy terms.

35. The Company refutes that the purpose of the conference call, which they say took place in January 2003, was to make an offer of partial ill health along with redundancy: the purpose of the call, they say, was to discuss the options available to Mr Prince and RS took part in the call as union representative. 

36. The Company has admitted in their letter dated 28 April 2003 to Mr Prince that there was a telephone call made earlier that same day but they have not been able to provide details, however.

Mr Prince’s Submissions

37. In a letter sent to the HS Manager in March 2003, Mr Prince asserts that:

“In January [2003] [RS] phoned me to say that you had informed him by telephone that you had told him to ask me if I would consider accepting the redundancy package you could make mine a special case allowing me to also claim my pension on partial incapacity grounds. I was to keep it quiet and not discuss the matter with colleagues, which I have not done. I took his advice and applied for the redundancy.” 
38. On receiving his pension details (further to a request by him, he says, on 12 February), there was no reference to the “ill health deal”. The Scheme administrator told him he would have to get the Company to state that he was to be paid at the ill health rate.  Mr Prince says he called RS and his words were, “Right, I will tell them to pay it and get back to you.”  He waited two weeks with no response, so he telephoned RS at home; he was told that the HS Manager was now saying that, because he had accepted the redundancy package, he could not also receive ill health benefits under the Scheme. Mr Prince says he told RS that this was not the deal he had been offered, RS agreed, but said that, as he did not know much about pensions, he would have to fight the dispute himself, and wished him luck with the case.  

39. After Mr Prince had written to the Company on 28 March 2003 (see paragraph 37 above), a telephone conversation took place on 28 April 2003: Mr Prince says that the HR Vice President called and introduced himself; he told Mr Prince that the HS Manager and RS were present, but at no time did Mr Prince hear RS. Mr Prince says that, during this call, he was told that the Company denied ever making the offer of partial ill health retirement along with redundancy. He asked the HS Manager to confirm this in writing. The HS Manager duly complied with his request on the same day.  

40. Mr Prince has told my office, in a letter dated 20 September 2004, that an adviser from the Pensions Advisory Service (now TPAS), Mr H, will confirm the nature of the telephone call on 28 April 2003, as Mr Prince discussed the call with him at the time. He also wrote that:

“Mr H had previously told me to get everything in writing so I asked (Mr W) to do so, hence his letter dated 28th April 2003.”
41. He says that the conference call, which the Respondents have submitted took place in January 2003, never occurred. 

42. Mr Prince says that, if he had known that he would not be entitled to a partial incapacity pension, then he would not have accepted voluntary redundancy.  He says:

“The bottom line is that I am disabled; wearing a splint; unable to work; and am being denied the pension that I am convinced I am entitled to.”

43. In  his letter dated 16 January 2007 to my Office, Mr Prince wrote that:

“Throughout the proceedings I have told the truth whilst they have fabricated the facts to favour their cause. It is hard to accept that the Company I served loyally for forty years could treat me in such a manner.  

…..I know that [RS] did make a phone call to me with enhanced offer of redundancy along with partial ill health pension. In a previous call I had turned down voluntary redundancy telling him this was only equivalent to one years wage and I could not afford to finish. The redundancy package had been on offer for two years and it was only when they offered the pension to go with it that I had accepted.

…I wrote to the Company on advice received from Mr H who had taken my case on. His records verify the exact contents and dates of the call.

I did not misunderstand the offer that was put to me. I vehemently deny that before accepting the package I was told that I could not be paid both.

Capita Hartshead have informed me that they have no objections to paying me an ill-health pension providing the firm agree that I had to finish on ill-health grounds. It is plainly obvious that this was the case as I was unable to return to a suitable position as the Company were saying there were none available.

I categorically state that I would not have accepted the redundancy package if the offer of partial ill-health pension being made as well had not been made.”

The TPAS adviser’s submissions

44. In a letter dated 16 March 2007 to my Office, Mr H wrote that, according to his records, Mr Prince first approached him in his capacity as TPAS adviser for assistance on 25 April 2003. He says that after Mr Prince had outlined his circumstances to him, he would have asked him for copies of any relevant written information in his possession and recommended that he contacted the Company to ask for a statement of the position as Mr Prince confirms in his letter of 20 September 2004. He also wrote that: 
“My Case Report copy shows that I noted the date of receipt of the case as 23rd May 2003, and I do not recall any contact with Mr Prince in the intervening period. I am afraid therefore that I cannot confirm the date of the “conference call”…….

However, I do remember the general circumstances of the case…….and my recollection of the case is…..entirely in accordance with Mr Prince’s letter of 20th September 2004. He told me that he had accepted redundancy on the basis of what he understood to be verbal assurances that he could also receive an ill health pension, and that this proved not to be so when he received written details from the Scheme.”  
CONCLUSIONS
45. I have no reason to doubt that Mr Prince expressed a strong desire to return to work following his operation in June 2002 and, despite still suffering from serious ill health, had made regular requests to the union representative at the time to find him another suitable post. Whilst he remained an active Scheme member, he therefore fulfilled the criteria in the Scheme rules for, and was eligible to receive, partial incapacity benefits.
46. Mr Prince is disputing the Company’s claim that he was in fact told that he would not be able to take voluntary redundancy and a partial incapacity pension. But there are several reasons to suggest that this was not the case.
47. The Company has accepted that, during conversations with Mr Prince, both voluntary redundancy and partial incapacity pensions were discussed but having regard to the available evidence, and in particular the testimonies of those involved at the time, it seems more likely than not that Mr Prince was not told that he would be entitled to both. It is possible that, as several options were discussed, Mr Prince may well have misunderstood what the Company was prepared to offer him and it is most unfortunate that he feels that he was led to believe that redundancy might be coupled with partial ill health retirement as he confirmed to the TPAS adviser.  However, the letter which he signed, which confirmed the terms on which he left employment, makes no mention of any ill health benefits being paid.  
48. If Mr Prince was entitled to a “special deal”, it does not seem to me unreasonable to expect that he would have asked for specific details of the deal to be confirmed in writing, despite having being asked to “keep quiet” about it. And all the other parties involved in Mr Prince’s complaint, including his union representative, have denied that he was offered this “special deal”.
49. I am thus forced to conclude that, on the balance of probabilities, no “special deal” was offered to Mr Prince. 
50. I have also considered what other course of action Mr Prince would have taken had he clearly understood that there was no ‘ill health deal’.  

51. Mr Prince says that he would not have taken voluntary redundancy if this “deal” had not been put forward to him, but I am not convinced of that. He was, at the time of the redundancy, on long-term sick leave, without a salary, and with little prospect of being found a suitable alternative job within the Company. It seems to me more likely than not that Mr Prince would have accepted redundancy in any event, even had he known he would not also be entitled to a partial incapacity pension.

52. It is not in dispute that Mr Prince is receiving his correct entitlement under the Scheme Rules and his complaint is not therefore upheld.

CHARLIE GORDON

Deputy Pensions Ombudsman

23 March 2007
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