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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr P D Martin

Scheme
:
The Mansafe Executive Pension Plan (the “Plan”)

Respondent
:
Mrs Y Martin, a trustee of the Plan

Prudential
:
The Prudential Assurance Company Limited, the Plan manager

MATTERS FOR DETERMINATION 

1. Mr Martin alleged maladministration by Mrs Martin, in that she declined to sign a trust deed which would enable him to transfer his benefits out of the Plan. He said that this caused him injustice, because his financial adviser considered that his retirement benefits needs would be better met elsewhere and he has been prevented from achieving this.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr and Mrs Martin are the trustees of the Plan. They are married but separated and I understand that divorce proceedings have been discussed.

4. Mr Martin reached his normal retirement age of 60 under the Plan on 1 September 2000. He said that he could not afford to retire at that time, but he ceased to be in qualifying employment on 31 August 2000 and so his retirement benefits were preserved. In April 2003 he sought independent financial advice. He was advised that greater flexibility combined with an opportunity to pay additional contributions could be achieved outside the Plan. 

5. Prudential informed his adviser that, before any other action could be taken to enable his Plan benefits to be transferred elsewhere, an amendment was required to the Plan Rules, the amendment being to add a paragraph requiring assurance that the requirements of the Board of Inland Revenue are met in the case of a member retiring after his normal retirement date.

6. A suitable Deed of Amendment was produced, which Mr Martin signed on 27 May 2003. It was then forwarded to Mrs Martin for her signature. On 1 September 2003 solicitors CW acting for Mrs Martin informed Mr Martin’s adviser that her further instructions were awaited but “it would appear that she is not prepared to sign any documentation in this connection until agreement has been reached between her husband and herself concerning the matrimonial situation.”

7. After seeking advice from Prudential, Mr Martin’s advisers wrote to solicitors CW on 29 September, 14 October and 20 November 2003 urging her to reconsider. Mrs Martin did not respond. On 10 January 2004 Mr Martin approached OPAS, the Pensions Advisory Service. At their suggestion he wrote to Mrs Martin on 24 January asking her to reconsider, and he wrote to her again on 6 February informing her that he wished to invoke the Plan’s Internal Dispute Resolution (IDR) procedure. OPAS also wrote to Mrs Martin on 27 January and 23 February, but she did not reply to, or acknowledge, any of these letters. Mr Martin then complained to me on 3 April 2004.

8. Solicitors CW informed me that they did not have recent instructions from Mrs Martin.

9. On 11 May 2004 Mrs Martin was asked to submit her formal response to the complaint. No reply or acknowledgement had been received by 14 June when a further letter was sent to her.

10. On 24 June 2004 solicitors BK wrote to my Office about the complaint. They said that they had just received instructions from Mrs Martin and asked for an extension of time, stating that “we trust that we will be in a position to revert to you in very early course to enable matters to be positively progressed”. An extension until 12 July was agreed. 

11. A fax was received from BK on the afternoon of 19 July stating, amongst other things, that difficulties had been encountered in obtaining the earlier documents from Mrs Martin’s previous solicitors and the Plan’s permanent documents. BK requested further time in which to respond.

12. On 30 August 2004 BK wrote saying :

· Mrs Martin accepts that she has fiduciary duties which she must discharge, even if not in her interests as an individual

· Nonetheless, I should consider the possible implications for her personally of making the direction requested by Mr Martin, and that I should suspend my investigation pending agreement between them on the apportionment of the matrimonial assets 

· She accepts that no provisions in the disputed Deed are illegal or should result in loss of Inland Revenue approval.    

CONCLUSIONS  

13. The complaint before me is about a trustee of the Plan (Mrs Martin) refusing to sign a Deed of Amendment; the member (Mr Martin), who is himself a trustee, says the resulting delay is causing him injustice in the light of the independent financial advice he has received about his retirement planning needs.

14. I appreciate that the backcloth to Mrs Martin’s seeming intransigence is that she is concerned to protect her personal interests in the face of the marital break-up but she must not let her personal interests override her responsibilities as a trustee. 

15. Mrs Martin accepts that the Deed of Amendment would not introduce provisions which are potentially illegal or which might prejudice continued Inland Revenue approval of the Plan. 

16. Mrs Martin seems to accept that she cannot properly use her position as a trustee of the Plan to further her own interest which arise from her marital situation.  Yet this is what she has been doing.

17. I am certainly not prepared to collude in that process by denying Mr Martin the direction he seeks.  I am therefore directing Mrs Martin to sign the Deed, a direction which is legally enforceable. 

DIRECTION

18. Within 28 days of the date of this Determination, Mrs Martin shall sign and amend the date of the Deed of Amendment presently dated 27 May 2003, and shall return it to Mr Martin.   

DAVID LAVERICK

Pensions Ombudsman

10 September 2004
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