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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr W Owen

Scheme
:
Equitable Life Personal Pension Plan - V0009256

Respondent
:
Equitable Life Assurance Society 

MATTERS FOR DETERMINATION 

1. Mr Owen says that he gave instructions in September 2001 to Equitable Life to contract him back into the State Earnings Related Pension Scheme for Tax Year 2001-02. He says that not only did they fail to act upon this instruction but also failed to ensure that he was contracted into the State Second Pension for 2002-03. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Owen, who was born on 4 October 1944, established a Personal Pension with Equitable Life under which he was contracted out of the State Earnings Related Pension Scheme.

4. Equitable Life wrote to Mr Owen on 20 November 2000 telling him that their current advice was that it was unlikely to be beneficial for males aged 55 or over in the 2000/01 tax year to remain contracted out of SERPS. 

5. Mr Owen was then aged 55 and was likely therefore to benefit from returning to the State Scheme. He completed the DSS form (CA1543) that had been provided by Equitable Life and returned it to them on 24 September 2001 in a reply paid envelope. Contracting out rebates under Personal Pension Plans are paid after the end of the tax year to which they relate, and it was therefore necessary to ensure that this form was received by the DSS by 5th April 2002 to be effective.

6. Equitable Life again wrote to Mr Owen on 11 March 2002 to remind him of the importance of reviewing his decision to contract out. Again DSS form CA1543 (APP2) was enclosed with a warning that if it was not returned to Equitable Life by 22 March 2002, they could not guarantee that the decision would be effective for the 2001-02 tax year.

7. Mr Owen wrote by return to say that he had already completed a form in the previous September and that he trusted that the appropriate action had by that time been taken.

8. In April 2003, Mr Owen received a Benefit Statement from Equitable Life which indicated that a contracted out rebate had been received under his Plan in respect of tax year 2001-02. On checking with the National Insurance Contributions helpline he found that he remained contracted out for tax year 2002-03.

9. He wrote to Equitable Life on 23 May 2003 querying the error with them and requesting that he be put in the position that he would have been had the error not occurred.

10. In their reply dated 9 June 2003, Equitable Life said that they had no record of receiving form CA1543 (APP2) submitted by Mr Owen in September 2001. They also said that they had failed at the time to follow up Mr Owen's letter dated 12 March 2002 with the Inland Revenue but had since done so.

11. On 2 July 2003 Equitable Life wrote enclosing a copy of a letter from the Inland Revenue which said that as the Department had no record of having received a completed CA1543 (APP2) , they could not accept a cancellation date of 5 April 2001 and that Mr Owen should complete a further CA1543 (APP2) in which case the cancellation date would be 5 April 2003. 

12. Following the intervention of OPAS, Equitable Life reviewed Mr Owen's complaint and on 3 October 2003 accepted that, had they investigated Mr Owen's query correctly, and checked their records to ascertain if they had received form CA1543 (APP2) , they could have ensured that Mr Owen was contracted back in with effect from 6 April 2002. It was also agreed that Equitable Life would look to compensate Mr Owen for any losses he may have incurred by being contracted out for 2001/02 and 2002/03. They explained that it would not be possible to reinstate him into the State Scheme for those years and that any compensation would be in the form of enhanced benefits under his existing Personal Pension. In order to calculate the appropriate level of compensation, they said they would need sight of his P60s for the tax years involved.

13. Having been provided with the requested information, Equitable Life wrote again on 20 November 2003 with an offer of compensation:

"Having received the copy P60s I have calculated that any loss due to our error in forwarding the APP2 to the DSS is £22.62 in respect of tax year 2001/2002 and £19.50 in respect of tax year 2002/2003.

I therefore propose to enhance Mr Owen's policy by £100.00 for each tax year concerned..."

14. Mr Owen was not satisfied with the level of compensation offered and sought an explanation of how it was calculated.

15. Equitable Life finally offered a response on 18 March 2004:

"Basis of compensation

The ex-gratia payment is calculated at 0.5% of P60 earnings between the Lower and Upper Earnings Limits for the appropriate tax year, rounded to the higher pound. In Mr Owen's case, this resulted in compensation of £22.62 in respect of tax year 2001/2002 and £19.50 in respect of tax year 2002/2003. This may seem a low amount, however the Inland Revenue payments which were affected by our error (£199.50 and £4.29), were relatively low level.

Notwithstanding this, the Society had increased the total compensation payments to £100 for each tax year affected."

16. In a letter to OPAS dated 26 March 2004 Mr Owen explained his concerns regarding the method of calculation of compensation:

"In Equitable's letter dated 24th March 2004 their logic and compensation offer is based entirely on the contributions made rather than the benefits that would have been available to me in SERPS/S2P for the earnings concerned in each of these years.

My main concern remains with the figures for 2002/3. I understand that having earned above the Lower Earnings Limit but below the Lower Earnings Threshold in 2002/3 I will accrue S2P as though I had earnings equal to the LET. This appears to be equivalent to circa £58 per annum benefit.

The NICO rebate for 2002/3 was £203.79 (Source NICO Helpline and confirmed by Equitable website) which is now invested on my behalf. If this was enhanced by the additional £100 compensation offered by Equitable then the total value would be £303.79.

I believe that such a sum accumulated forward at a conservative rate will not produce an annuity income of anything close to £58 per annum by October 2009 with the same conditions and benefits as apply to S2P."

SUBMISSIONS

17. In their submission to me dated 18 August 2004, Equitable Life said:

"The Society has not opposed this complaint but has upheld it and offered redress...

Mr Owen has rejected this offer of redress as he feels it is too low. However, as demonstrated in the Society's letter of 18 March 2004, the offer of redress far exceeds the potential financial loss incurred.

The offer of £200.00 in respect of the financial loss and the distress and inconvenience caused is consistent with other awards of this nature and will not therefore, be increased.

The method for calculating the financial loss is explained in paragraphs 1 to 3 in our letter of 18 March 2004. The exact figure cannot be determined as this is dependent on factors which will only be realised in the future."

CONCLUSIONS

18. Equitable Life's failure to ensure that Mr Owen was contracted back into the State Earnings Related Pension Scheme for 2001/02, particularly after he queried the position towards the end of that tax year was maladministration. The failure to investigate Mr Owens' query at this point meant that he remained contracted out for 2002/03, the first year of the State Second Pension.

19. Equitable Life have acknowledged their fault and the issue that I have been asked to consider is whether the level of compensation offered by Equitable Life is fair and reasonable.

20. Mr Owen is a member of a Personal Pension Plan, a money purchase arrangement whereby contributions paid, plus investment returns earned, accumulate to provide a fund from which an annuity is purchased. The annuity is an unknown quantity being based on the size of the accumulated fund and the immediate annuity rates obtaining at retirement.

21. By choosing to contract out, Mr Owen received payments from the DSS in respect of rebated National Insurance contributions which were invested within his Personal Pension. In exchange he elected to forgo his State Earnings Related Pension and, later State Second Pension for each tax year for which the rebates were received. These State Pensions are defined benefits, calculated on a published formula and it is therefore possible to calculate the benefit that has been given up in any year.

22. In calculating the level of compensation to be offered, Equitable Life do not appear to have recognised that the benefit of which their inaction has deprived Mr Owen is not directly related to the contributions paid. Indeed the State Second Pension that Mr Owen has lost for 2002/03 is based on the assumption that he earned £10,800 in that year rather than the actual earnings of £4850 upon which his National Insurance contributions were based.

23. Where a complainant has suffered an injustice, the remedy must be to try to put him back in the position he would have been had there been no maladministration. The offer to pay 0.5% of his earnings seems to be an arbitrary approach that bears no relation to the benefit lost. It seems to me that a more equitable approach would be to calculate the 'loss' using the same basis and assumptions as for a cash equivalent transfer value. A value can be placed on the State pension forgone for each of the tax years in question and the discounted cost of providing this benefit at State Pension Age on the same basis as applied to State benefit (spouse's pension, post retirement increases etc.) should form the basis of the compensation payment. Since Equitable Life's offer does not seek to do this, I uphold Mr Owen's complaint against them.

DIRECTION

24. I direct that within 56 days the Equitable Life shall in consultation with an Actuary, calculate the discounted cost of providing the forfeited State Pension under Mr Owen's Personal Pension for each tax year concerned as at the end of that tax year. The National Insurance rebate received for each of these tax years shall be deducted from the result and then interest shall be added from the 5 April in each relevant year to the date that the compensation is credited to Mr Owens Personal Pension Plan. 

25. Interest referred to in the above paragraph is to be calculated on the base rate for the time being quoted by the UK reference banks.

26. Equitable Life shall also pay, within 28 days, a sum of £100 to Mr Owen to reflect the distress and inconvenience caused by their maladministration.

DAVID LAVERICK

Pensions Ombudsman

8 February 2005
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