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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
D A Smith

Scheme
:
The Royal Bank of Scotland Group Pension Scheme (the “Scheme”)

Respondents
:
The Royal Bank of Scotland Group (“the Bank”)

RBS Pension Trustee Limited (the “Trustee”)

MATTERS FOR DETERMINATION

1. Mr Smith was granted an ill-health pension based on an additional 8 years on top of his actual service.  He argues that he should have been granted a pension based on full potential service.  He also considers that he has not been provided with proper reasons for the decision.  

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES

3. The provisions relating to the payment of an incapacity pension state:

“On Retirement of a Member from Pensionable Service:

…

3.2 after completing 5 years of Pensionable Service and at the request of or with the consent of the Employer and on account of the Member’s Incapacity,

the Member shall, subject to paragraph 6 below, be entitled to an immediate Pension commencing on the day after the date of retirement equal to 1/60th of the Member’s salary at the date of retirement for each year of Pensionable Service …

…

5.
If retirement is on the grounds of Incapacity in accordance with paragraph 3.2 above the Trustees, with the consent of the Bank, may at their discretion calculate the Pension by including in whole or in part the Pensionable Service the Member would have completed if he had continued in Pensionable Service until his Retiring Age.”

4. “Incapacity” is defined as:

“physical or mental deterioration or infirmity which in the opinion of the Bank renders the Member unable to undertake any duties on behalf of the Employers or has therefore suffered a substantial loss of earning capacity as an employee and is likely to remain so unable or suffering such loss and in respect of whom the Bank has at its discretion directed the Trustees to grant an early retirement pension as a result of such incapacity.”

MATERIAL FACTS

5. Mr Smith had been employed by Nat West, now part of the Bank, since 1984.  In March 1996, at age 30, Mr Smith had a car accident whilst at work as a personal mortgage advisor.  In December 1996 the resulting injury was diagnosed as a brain haemorrhage.

6. After an emergency operation and  six months’ absence he returned to work in 1997.  Mr Smith explains that after a couple of months it became apparent to him that he could not cope with the demands of his job.  He asked for voluntary demotion, which was accepted by the Bank.  He was given the job of customer services officer.  However, Mr Smith continued to suffer from memory loss, fatigue and headaches, which made it difficult for him to work.  He went on sick leave from 27 September 2000 and did not return to work.

7. The Bank requested a report from Mr Smith’s GP, Dr Rowan.  His report stated:

“I do not feel that David is up to this situation at the present time.  Four years on from his cerebral haemorrhage I must be pessimistic about the situation.

…I cannot give a likely date of return to full duties in fact I do not think that full time work is an option in his case.  I have discussed the future with him and I do think that full consideration needs to be given to retirement from his job for health reasons.”

A report was also requested from a consultant neurologist.

8. The consultant neurologist, Dr Chowdhury, stated in his report of 14 December 2000:

“He has features of chronic post head injury syndrome with impaired cognitive function, headache and fatigue.

I am unable to give an accurate prognosis regarding the likely duration of his symptoms or whether he is able to return to work.

… He is awaiting further investigations and a more accurate assessment of cognitive function and I would be happy to provide a supplementary report after I have the results of these but in the meantime it is clear to me that he is not able to return to his employment as he is not capable of functioning at the level required and this is due to the neurological effects of his brain injury.”

9. A subsequent report from Dr Chowdhury stated:

“I have now received a neuropsychological assessment carried out on this patient on 30th January.

The main areas of impaired functioning are slowing of motor tasks, impairment in the ability to form concepts, poor verbal reasoning and impairment of visual and verbal recall and delayed verbal recall. Generally there is a mild to moderate impairment of memory and a mild slowing on some tasks. It is my opinion that compared to his pre-morbid high level of functioning, this current assessment represents a significant deterioration in general cognitive function.

In my opinion this is unlikely to significantly improve in the time ahead and his current level of impairment would make it quite impossible for him to return to work in any meaning and productive way.  Rehabilitation strategies have already been tried, without success.  My opinion is that it would be very difficult for him to achieve gainful employment in another sector. 

I would, however, not expect his life expectancy to be shortened in any significant way.”

10. On 17 March 2001, Ms Buchanan, Group Occupational Health Services Manager at the Bank, wrote a letter to Human Resources supporting Mr Smith’s retirement on grounds of incapacity.  Based on the medical evidence, she considered that Mr Smith was medically incapacitated from further effective service with the Bank and has impaired quality of life.  However, it was not expected that Mr Smith’s life expectancy would be shortened.  In accordance with the Bank’s procedures, the application was sent for the approval of Mr Stewart, Human Resources Business Partner at the Bank.  Mr Stewart has delegated authority to act on behalf of the Bank regarding decisions as to whether a member of the Scheme falls within the definition of Incapacity.

11. Following consideration of the position, Mr Stewart on behalf of the Bank requested that the Trustee offer a pension on grounds of incapacity based on actual service.  I am informed that this was done by telephone.  Mr Bostock, Technical Manager of Nat West Staff Pension Services, reviewed the decision.  Mr Bostock has delegated authority from the Trustee to exercise its discretion with regard to incapacity pensions.  He concluded that some uplift would be appropriate.

12. On 19 April 2001, Mr Stewart wrote to Mr Bostock, in light of their discussion, asking him to consider enhancing Mr Smith’s pension to 25 years service (an increase of 8 years), in view of all the circumstances surrounding Mr Smith’s situation.

13. Consequently, Mr Smith was granted an early retirement pension based on an enhancement of 8 years’ service.  Mr Smith was told prior to his retirement that his pension would be based on an enhancement on this basis.  His pension options were communicated to him by letter of 24 April 2001.

14. On 3 May 2001, Mr Smith sent a letter asking that the amount of enhancement that had been granted be reconsidered.

15. On 17 May 2001, Mr Stewart sent Mr Smith a letter explaining the award process and their reasoning for the level of enhancement granted:

“In order to qualify for ill-health early retirement you need to be suffering from an incapacity.  The rules of the National Westminster Bank Pension Fund define this as an illness or disability sufficiently severe as to permanently prevent you from carrying out any further work for the Bank.  It was felt that you did indeed fall into the category of incapacity and therefore were eligible for an ill-health early retirement benefit.

In the circumstances, the automatic benefit is an immediate pension based on the actual years service you have achieved in the Pension Fund.  In your case this will be some 16 years service.

In addition to the above automatic benefit it is possible, but by no means guaranteed, that a further benefit will be awarded.  This enhancement could increase the pension payable up to a pension calculated using all service that could have been achieved if you had stayed in service up to age 60.  The rules of the funds do allow for any amount of pension to be payable between these two levels (actual years only and full anticipated service up to age 60).

In order for the enhancement to be payable, both the Bank and the Trustees would have to give their consent.  The Bank and the Trustees are entirely at liberty to make their own decisions at the time, providing they take into account all the features of an individual case.

In your case, additional service was granted, but not as much as full prospective service.

This decision was initially made by myself on behalf of the Bank, but has also been ratified by the Trustees.  In making this decision which has been communicated to you already, I have considered all of the available information.  In requesting me to review the decision, you have provided some further details, which I have considered but I can confirm that the original decision stands and is appropriate given your situation.

…

Whilst writing I should also like to put on record two points which you referred to in your letter, where I feel you have been misled.

· It is not the case that your incapacity need to imply that your life expectancy is shortened in order to qualify for full prospective service.  I was well aware of this when I made the decision, however, I understand that this may not have been made clear to you at your interview.

· The Cost of the benefit is of no consequence when deciding the level of benefit to be paid.”

16. Mr Smith commented in his letter of 24 May 2001 to Mr Stewart, that he had not been able to obtain life assurance due to his condition.  On the same day, he also wrote to Mr Bostock asking for the award to be reconsidered.  He pointed out that life expectancy should be considered.

17. Mr Stewart responded on 6 June 2001, on behalf of the Bank saying that the information provided regarding Mr Smith’s inability to obtain life assurance had not altered his decision.  Mr Stewart re-iterated the point that it in order to be granted full prospective service, incapacity did not need to imply that life expectancy was shortened.

18. Mr Bostock’s letter of 6 June 2001, on behalf of the Trustee, to Mr Smith went some way to explaining the reason for the decision on the amount of enhancement granted:

“As you can imagine we see a regular flow of members who are being considered for ill-health early retirement. These include many exceptionally tragic cases with members who suffer the most severe forms of disability that it is possible to imagine.  Without wishing to minimise your own position in any way you must understand the background against which your case is being assessed. You would not be surprised to hear that the more severe a member’s disability the more generous the award is likely to be.  I therefore feel that in the circumstances your own award in entirely reasonable.”

19. On 31 October 2003, Mr Bostock, sent a letter to Mr Smith’s representative, explaining that there is no formal current guidance to the Bank or Trustee on how the discretion to grant added years should be exercised, although certain patterns had emerged in the way that it is exercised.  He further confirmed that Mr Smith’s case was approved by himself on behalf of the Trustees under delegated authority.  No Trustee meeting took place.  He also pointed out that the Bank had approved the award on the basis of 25 years service and no more, and that the Trustee had no power to improve this unilaterally.

20. On 6 February 2004, Mr Bostock explained  

“When considering the question of increasing the service that was included in the calculation, I considered the suggestion that the member would not find it easy to seek alternative employment outside of the Bank.  Considering the evidence as a whole, I was persuaded that some form of added service was appropriate.

Any additional service requires both Bank and Trustee consent.  I was aware from conversations with the Bank’s representatives that the Bank was prepared to offer some eight additional years and no more. I considered that this was not an unreasonable decision for the Bank to reach and consistent with its general policy in such matters. Accordingly I concurred, bearing in mind that the Trustee could not have granted a larger pension unilaterally and there was no reason to suggest a shorter period of augmentation.”

21. Mr Smith’s representative’s letter of 26 February 2004 to Mr Bostock questioned why he had declined to give reasoning for the level of enhancement granted asked for confirmation that the only documents before him when the decision was made were the report of Joan Buchanan and the member’s computer records.  

22. Mr Bostock responded on 3 March 2004 that he had not declined to give reasons, reiterating that “it would have been a breach of the rules for the Trustees to enhance benefit further without agreement from the Bank, which was not forthcoming”.  He confirmed the documents that were before him stating that the character reference received was not taken into account.

23. On 14 April 2004 the Chairman of the Benefits Committee of the Trustee wrote to Mr Smith’s representative:

“I should inform you that, after careful consideration, the Committee decided not to uphold your client’s complaint.  Having reviewed the matter in full, the Committee was satisfied that the decision taken by Staff Pension Services on behalf of the Trustee was reasonable and should stand. The Committee were satisfied that SPS took all relevant factors into account, and no relevant factors were considered. In the circumstances, there were no grounds on which to criticise the initial decision.

As far as you point that Staff pension Services did not supply reasons for the decision to award an additional eight years’ service (as opposed to any other figure), on considering the matter in detail the Committee concluded that adequate reasons were given by Richard Bostock in his letter to Mr Smith of 6 June 2001.  The basis on which his decision was reached was summarised in the fourth paragraph of the letter of 6 June 2001.

You referred to the determinations of the Pensions Ombudsman in the complaints by Mr C Allen and Mr R J Manship (L00741).  On analysis, the committee considered that a distinction could be drawn between Mr Smith’s case and these two complaints.”

SUBMISSIONS BY THE RESPONDENTS

24. The respondents’ view is that the Rules require the following steps to be taken:

1.
The Bank should consider whether a Member who wishes to take ill health early retirement meets the definition of “Incapacity” contained in the Rules.

2.
If the definition of “Incapacity” is met, and provided the member has completed at least 5 years Pensionable Service, the Member will be awarded an immediate pension based on actual service to retirement.

3.
The Trustee should then consider whether to exercise its discretion, which is subject to the Bank’s agreement, to award an element of prospective service.

4.
The Bank must consider whether to agree to Trustee’s exercise of discretion or not.

They maintain that these steps were properly pursued in considering Mr Smith’s application.

25. The exercise of a discretion by a trustee cannot be called into question unless, the trustees took into account some irrelevant factor or failed to take into account some relevant factor, or committed a procedural impropriety.  The Trustee asserts that there are no reasons to call its decision into question.

26. With regard to the requirement to give reasons for decisions, the respondents consider that a distinction can be drawn between this case and my previous determinations in Allen (L00370) and Manship (L00741).   In both, questions arose as to whether the complainant qualified for an incapacity pension is the first place.  The respondents argue that it is only fair in these circumstances for a member to have the refusal of his application to be explained in detail.  However, in this case it had been agreed that Mr Smith should receive an incapacity pension, the discretion in issue related to the level of uplift to be applied.  They contend that an adequate explanation of the amount of added years granted has already been given in Mr Bostock’s letter of 6 June 2001.  They further state that they do not accept that it is sensible, or indeed possible, to expect a person in Mr Bostock’s position to say any more than is set out in the letter of 6 June 2001.  

SUBMISSION ON BEHALF OF THE COMPLAINANT

27. The complainant argues that in exercising their discretion to grant prospective service, the Bank and the Trustees should not take into account the severity of his condition.  This is because the purpose of an award is not to compensate for the level of pain and suffering in itself.  The complainant considers that the severity of a member’s condition is only relevant for assessing future earnings capacity.  It is argued that the only relevant factor to be considered in deciding the amount of added years to be awarded is the extent to which the member’s future earnings capacity is adversely affected by ill-health, which has been explained by the specialist in his report.
CONCLUSION

28. The Respondents have clearly set out in their submissions the steps that should be followed (see paragraph 27). It would have been better had there been a written record of the way that procedure was followed. As it was the matter was dealt with by telephone and there is no formal record of the decisions. Nevertheless the explanation of the decision making process suggests that it was broadly followed.  

29. The Trustee argues that its decision on the amount of added years to be awarded is by its nature a subjective decision. There is no explanation as to the factors that have been taken into account, other than the severity of Mr Smith’s condition and that the eight years granted was the maximum amount that the Bank was willing to offer.  Mr Bostock’s letter stated “the more severe a member’s disability the more generous the award is likely to be.”  

30. For Mr Smith it is argued that in exercising its discretion the Trustee is limited to considering the impact of the disability on a member’s earnings capacity and should not take into account the severity of a member’s disability.  Such an argument seems to me to overlook the reality that the latter may impinge on the former.  I see nothing to prevent the Respondents taking other factors into account. 

31. In principle, I see no reason to confine the need for members to be given reasons for decisions to decisions on questions of fact as opposed to decisions (like that in this case) on the exercise of discretion. On the other hand decision makers in a range of contexts have a problem when faced with questions such as “Why have you sentenced this offender to three years and not the 10 years which is the maximum for the offence?” or “ Why have you not chosen me for the job?”  The reasons which might be adduced in response to such questions are likely to be generally expressed rather than being extremely detailed. In the particular case Mr Smith could have been given some indication of the way similar discretions had been exercised in the past so that he could form a view as to whether he had been fairly treated by comparison with others. 

32. At the end of the day Mr Smith has no entitlement to have any added years taken into account. The decision to allow him eight years might be regarded as not being generous but is not beyond the ambit of the kind of decision which could reasonably be expected from Trustees and Employers. It is not therefore a decision with which I seek to interfere.  

DAVID LAVERICK

Pensions Ombudsman

12 November 2004
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