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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr X

Scheme
:
Local Government Pension Scheme (LGPS)

Respondents
:
Crawley Borough Council (Crawley) – Employing Authority


:
West Sussex County Council (West Sussex) – Administering Authority


:
Office of the Deputy Prime Minister (ODPM)

MATTERS FOR DETERMINATION 

1. Mr X complains about the failure to award him early access to his deferred benefits on the grounds of ill health.  He has also made the following specific allegations of maladministration in respect of the rejection of his application:  

1.1. As against Crawley, Mr X complains that it delayed in the processing of his application.

1.2. As against West Sussex, Mr X complains that it failed to properly determine his stage one appeals under the Internal Disputes Resolution Procedure (IDRP) and failed to properly inform him of the details by which he could make a stage two appeal.

1.3. As against the ODPM, Mr X complains that it:

· dismissed his appeal against West Sussex’s decision to refuse to pay his pension benefits on the grounds of ill health;

· refused to accept that Mr X’s GP was acting professionally and independently;

· refused to accept that the consultant psychiatrist to whom Mr X had been referred by his GP, was acting professionally and independently; and

· assumed that Dr McKee, Occupational Health Physician, was independent, whereas Mr X believes he works one day a week for West Sussex.

2. Mr X seeks payment of his deferred benefits on the grounds of ill health backdated to the date of his application.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

THE LOCAL GOVERNMENT PENSION SCHEME REGULATIONS 1995 (AS AMENDED) (the 1995 Regulations)
4. Regulation D11 provides:

D11
Entitlement to deferred retirement benefits (“preserved benefits”)

(1)
If a member who ceases to hold a local government employment-

(a)
is not entitled under regulation D5, D6, D7 or D9 to retirement benefits which are payable immediately on his ceasing to hold that employment; and 

(b)
fulfils one of the following requirements, namely-

(i)
he has a statutory pension entitlement; or

 

(ii)
…

then, subject to regulation D13 [reduction for early payment upon election], he becomes entitled in relation to that employment to a standard retirement pension and a standard retirement grant payable from the appropriate date; and in these regulations benefits to which a person becomes entitled under this paragraph by virtue of fulfilling one of the requirements mentioned in paragraph (b) and which have not yet become payable are called “preserved benefits”.

(2) For the purposes of paragraph (1) “the appropriate date”, in relation to any person, is his 65th birthday or, if earlier, the earliest of the following – 

(a) his NRD;

(b) any date on which he becomes permanently incapable, by reason of ill-health or infirmity of mind or body, of discharging efficiently the duties of the employment he has ceased to hold; …

THE LOCAL GOVERNMENT PENSION SCHEME REGULATIONS 1997 (AS AMENDED) (the 1997 Regulations)

5. Regulation 97 provides:

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided

(a) …

(b) in any other case by the Scheme employer who last employed him.

…

(9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that –

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.

6. Regulation 98 provides:

(1) Every person whose rights or liabilities are affected by a decision under regulation 97 must be notified of it in writing by the body who made it as soon as is reasonably practicable.

…

(5) Every notification must also - 

(a) refer to the rights available under regulations 100 and 102,

(b) specify the time limits within which the rights under those regulations may be exercised, and specify the name and the address of the appointed person and the appropriate administering authority to whom applications under regulation 100 may be made.

7. Regulation 100 provides for the person to refer a disagreement to the appointed person for a decision.

8. Regulation 101 provides:

(1) A decision on the matters raised by an application under regulation 100 must be issued by the appropriate appointed person – 

(a) to the applicant,

(b) to the Scheme employer, and

(c) if the Scheme employer is not the appropriate administering authority, to that authority,

by notice in writing before the expiry of the period of two months beginning with the date the application was received.

(2) But, if no such notice is issued before the expiry of that period, an interim reply must immediately be sent to those persons, setting out the reasons for the delay and an expected date for issuing the decision.

MATERIAL FACTS

9. Mr X was born in 1949 and will reach normal retirement age under the LGPS in 2009, at age 60.

10. Mr X ceased employment with Crawley in February 1998.  As he was a deferred member of the LGPS as at 1 April 1998, when the 1997 Regulations came into effect, apart from the common provisions, the 1997 Regulations do not apply to him (Regulation 29 of the Local Government Pension Scheme (Transitional Provisions) Regulations 1997).  Part IV of the 1997 Regulations (Regulations 73-126) are common provisions.  

11. Mr X wrote to West Sussex on 1 December 2002 requesting immediate payment of his deferred pension benefits on the grounds of ill health.  West Sussex advised Mr X that his application should be made to Crawley, as his former employer.  West Sussex forwarded Mr X’s letter to Crawley on 19 December 2002.

12. On 7 January 2003, Crawley replied to Mr X enclosing explanatory notes, together with a consent form to be completed by Mr X to enable the Council’s medical adviser to obtain a report from Mr X’s doctor.  Mr X completed and returned this form to Crawley on 14 January 2003, where it was received on 17 January 2003.

13. Mr Angus, Crawley’s Safety and Welfare Adviser, sent a letter to Dr Hiam on 27 January 2003, asking him to obtain a medical report from Mr X’s doctor as well as arranging to see Mr X if appropriate and to advise the Council accordingly.

14. Crawley explains that, when an employee seeks to retire on the grounds of ill health, it will seek a preliminary report from its Medical Advisory Service.  This service is provided by Leacroft Medical Practice and Dr Hiam, General Practitioner, was instructed.  At the time, Dr Hiam dedicated about one-half day each week to Crawley’s business.   

15. Also on 14 January 2003, Mr X wrote to his GP, Dr Bingham, advising of his claim and that Crawley’s medical adviser would be approaching her for a report.  Mr X explained:

“On all the occasions when I have been to see you since … March 2001 it has been on the basis of seeking professional support and monitoring of my progress …  I have not particularly discussed with you any of my recurring problems concerning my former job, which was mainly dealing in the London money markets.  This obviously involved a high degree of stress and instant decision-making involving millions of pounds.  At the time and since I still go over in my mind, including waking up during the night because of it, an immense amount of what I used to do as the Council’s main dealer.” 

Mr X went on to explain why this, together with the nature of his particular conviction, meant he made the application to Crawley.

16. On 3 February 2003, Dr Hiam wrote to Dr Bingham asking for a report of Mr X’s current state of health, including any prognosis.  On 6 March 2003, Dr Bingham responded to Dr Hiam saying:

“[Mr X] has described the nature of his job with Crawley Borough Council until 1997 and I am certain that he is now and will never be either mentally or physically capable to withstand the rigors involved in his previous occupation.  The events between 18 September, 1997 and 6 March, 2001 have had a permanent effect on both his physical and mental health.” 

17. Dr Hiam has provided me with a computer record with entries for telephone conversations.  On 20 March 2003, the entry is “RANG DR BINGHAM SEC – ON HOLS – AWARE OF REQ[UEST] FOR MORE DETAILS (DIAGNOSES + DATES)”.

18. In response to a further request from Dr Hiam, Dr Bingham sent a letter on 26 March 2003, saying:

“Mr. [X] has been suffering from stress and depression since the 18th September, 1997.  This condition continues and would prevent him from ever being fit to perform his previous occupation with Crawley Borough Council.”

19. On 7 May 2003, Mr Angus wrote to Mr X in response to a message he had left.  Mr Angus said he had contacted Dr Hiam that day to obtain an update on Mr X’s case.  The records provided by Dr Hiam (see paragraph 17) show an entry for this telephone call.  Dr Hiam had indicated that he was awaiting further information from Mr X’s GP in order that he could produce a comprehensive report for Crawley.

20. On 18 May 2003, Mr X wrote to Mr Angus.  He said there had never been any delay by his GP.  He noted it had taken six weeks from the date he returned his consent form, for Dr Hiam to contact his GP, to which his GP responded immediately on 6 March 2003.  His GP also immediately responded, on 26 March 2003, to a further request for information, but then had to fax that letter again to Dr Hiam on 8 May 2003.  Mr X asked for his application to be approved as a matter of urgency.

21. Dr Hiam was unable to recall why this letter had to be faxed to him.  

22. Receiving no response to this letter, on 16 June 2003, Mr X wrote to Mr Coughlin, Crawley’s Chief Executive, asking for a full reply.

23. On 19 June 2003, Mr Coughlin responded to Mr X, apologising for the time taken and explaining the process being followed.  Mr Coughlin noted that the LGPS Regulations had been changed
, requiring not only a report from Crawley’s doctor, but also an additional report from an independent occupational health medical adviser.  Mr X replied, dissatisfied because Mr Coughlin had not fully addressed the outstanding issues in his letter to Mr Angus, nor had the information about the occupational health adviser been mentioned to him before.

24. On 24 July 2003, Mr Angus wrote to Mr X saying that he had last followed up the request for a medical report on 10 July 2003, but that Dr Hiam was on leave.  When Dr Hiam returned, he would be reminded that the report was needed urgently.  Until the report was received, there was nothing else that Crawley could do.

25. On 8 August 2003, Crawley wrote to Mr X saying it had been advised that a medical report was available but that Mr X had been asked for clearance of the report before it was forwarded to Crawley.

26. On 10 August 2003, Mr X wrote to West Sussex complaining about the handling of his application by Crawley.  West Sussex responded saying it could not be investigated as it was not a matter for it.

27. On 10, 11 and 16 August 2003, Mr X wrote to Crawley expressing his dissatisfaction and concern with events to date; the fact that various letters and telephone calls had not been replied to fully, or at all.  Mr X also stated that, as at that date, he had not received any medical report and he asked for information about the “appropriate Ombudsman”.  Mr Coughlin responded on 18 August 2003, endeavouring to address Mr X’s points.  Mr Coughlin also said that Mr Angus had spoken to Dr Hiam on 14 August 2003 and had indicated that he was not content with the level of detail, which had been provided by Dr Bingham to enable him to produce a report.  Dr Hiam considered consequently that the report he had asked Mr X to release would not be particularly helpful in assisting Crawley to consider his application.  

28. Also on 18 August 2003, Mr X wrote to Crawley enclosing a draft report, dated 24 July2003, which had been sent to him from Dr Hiam, and his reply to Dr Hiam.  Mr X was prepared to release Dr Hiam’s report to Crawley only on the grounds that Mr X’s response strongly refuted the contents of the report

29. The report prepared by Dr Hiam and provided to Mr X said:

“Unfortunately, I have been trying for some time to clarify the medical circumstances of this chap.  The GP’s Report is not detailed enough in spite of my efforts to obtain clarification to either support or deny grounds for early retirement.

I feel that the only way forward with this gentleman would be for Dr McKee to perhaps see and assess him.”

30. Mr X also provided a copy of his letter to Dr Hiam in which he disputes the first paragraph, stating that his GP had received no further approaches from Dr Hiam following her two letters in March 2003.

31. Further correspondence ensued between Crawley and Mr X.  Mr X queried why Dr Hiam had not further contacted his GP if he was unhappy with the level of detail she had supplied.  Mr X again asked for details to be able to refer the matter to the “appropriate Ombudsman”.

32. On 26 August 2003, Dr Hiam wrote to Crawley stating that Mr X had asked Dr Hiam not to send a report as he felt that it would be inadequate.  Dr Hiam recommended that the only way forward was to refer Mr X to Dr McKee, for a formal assessment of his suitability for retirement on health grounds.

33. Dr McKee is the County Medical Adviser for East Sussex County Council.  He also acts as Occupational Health Medical Adviser to the LGPS as administered by East Sussex County Council.

34. Consequently, Crawley instructed Dr McKee in a letter inadvertently dated 20 May 2003, but which was sent to Dr McKee on 29 August 2003.  The letter said:

“This person is an ex-employee, who was employed as a senior manager in the Finance Department and was dismissed from Crawley Borough Council on grounds which were described as ‘substantial’, in February 1998.  In normal circumstances he would not be entitled to apply for pension benefits until he has reached the age of 60.

On 1st December 2002 Mr. [X] applied to WSCC for payment of his deferred pension benefits immediately, on the grounds that he was permanently unfit to work due to ill health.  Accordingly, WSCC have referred his case back to Crawley Borough Council, as his previous employer.  Mr [X] was referred to Dr Hiam on 27th January 2003 for an initial report to be prepared.  Following numerous discussions with Dr Hiam, it became evident that he was unable to obtain information from Mr [X’s] GP which was adequate or specific enough to enable Dr Hiam to produce a report.  Ultimately a report was produced by Dr Hiam and Mr [X] has declined to release it to Crawley Borough Council, as he feels it is ‘inadequate’.  We therefore have no further information which we can forward to you.

Mr [X] has made numerous complaints and allegations against Crawley Borough Council, for the way in which he perceives that his case has been handled.  Alas, it does appear to me, that there has not been an adequate flow of information from his own GP.  I will write to Mr [X] today and ask him to complete another ‘Authority to Obtain a Report Form’, specifically for you and will send it as soon as I have it.  I enclose for your attention a copy of the letter from Dr Hiam, advising us of the reasons for a ‘non report’.  I regret that we are unable to provide you with more information at this time.

Will you please make arrangements to see Mr [X] and advise us if it is appropriate for a Certificate of Permanent Incapacity to be issued.”

35. Crawley also wrote to Mr X saying that, in the interests of trying to reach a conclusion in this case, Dr McKee had been advised of the situation and asked to provide a decision on Mr X’s permanent incapacity based upon the information that was available.  Mr X was asked to return the enclosed authority for the Council to obtain the report.

36. Mr X responded on 2 September 2003, following which Crawley proceeded to arrange an appointment for Dr McKee to see Mr X on 19 September 2003.  Mr X was unable to attend this appointment and another appointment was made for 17 October 2003.

37. Meanwhile, on 1 September 2003, a colleague of Dr McKee’s wrote to Dr Bingham asking for “a simple medical report about him indicating whether or not he is incapable of performing the duties of his former employment or any comparable employment up to the age of 60 by reason of permanent ill health.”  Dr Bingham responded on 5 September 2003, stating:

“This gentleman has been suffering from stress and depression since the 18th September 1997. …

He has described the nature of his job with Crawley Borough Council as a senior manager in the finance department.  I am certain that he is now and never will be mentally or physically capable to withstand the rigors involved in his previous occupation.  The events between the 18th of September 1997 and the 6th March 2001 have had a permanent effect both on his physical and mental health.”

38. Dr McKee requested a copy of the job description in relation to Mr X’s role as Senior Manager in the Finance Department.  Dr McKee also indicated that the report received from Dr Bingham on 5 September 2003 stated that Mr X was permanently unfit for his post but did not provide any significant medical evidence.  As a result, Dr McKee acknowledged that further enquiries were required.

39. Mr Angus responded to Dr McKee on 26 September 2003, saying:

“I note your comments about the lack of significant medical evidence from Mr. [X’s] GP. Dr. Hiam found the same difficulty and in the end was unable to provide us with a report of any kind, as Mr. [X] would not agree to its contents.  I understand the importance of the employer providing you with as much information as possible, but in this case there are difficulties in sorting out what may, or may not, be relevant to Mr [X’s] medical condition.  Mr. X was convicted of serious criminal charges and served a term in prison.  This was the reason for his dismissal from Crawley Borough Council.  I am sorry I am unable to provide you with further information.”

40. Dr McKee examined Mr X on 17 October 2003.  In his report, dated 21 October 2003, Dr McKee said:

“I could find no evidence of any mental or physical disorder other than an understandable reaction to recent social issues which have had a considerable impact on his lifestyle since his post was terminated.

There is no evidence of any permanent medical condition and I am therefore unable to confirm that he is permanently incapable of carrying out the duties of his former post by reason of ill health.

It is my opinion that ill health retirement under the Local Government Pension Scheme is not applicable in this case.”

41. On 24 October 2003, Dr McKee’s conclusion was communicated to Mr X, who was advised that, as he did not satisfy the necessary criterion, the early payment of his deferred benefits on the grounds of ill health was not appropriate.

42. On 9 November 2003, Mr X wrote to Crawley referring to the decision of 24 October 2003 and stating that he was not informed of his rights of appeal.  On 30 November 2003, Mr X asked West Sussex for information about the IDRP.

43. Mr X complained to me about Crawley’s handling of his application for pension benefits in mid-November 2003.

44. On 31 December 2003, West Sussex wrote to Mr X with details of the IDRP, together with relevant documentation and forms to be completed.  West Sussex also contacted Crawley requesting documents relevant to Mr X’s application.  Crawley responded on 5 January 2004 providing copies of all the correspondence, which had been exchanged to date.  

45. Mr X wrote to West Sussex on 18 January 2004, setting out his complaint against Crawley.  West Sussex asked for Mr X’s consent to access and use medical and other personal data.

46. On 31 January 2004, Mr X sent West Sussex the completed consent form, together with three additional complaints under the IDRP.  Mr X also wrote to Crawley the same day, making a further application for immediate payment of his deferred benefits on the grounds of ill health stating that, since his previous application dated 1 December 2002, his mental and physical health had deteriorated to the extent that his GP had referred him to a consultant psychiatrist.  He also advised he was appealing to West Sussex in respect of Crawley’s earlier decision.

47. On 6 February 2004, following a telephone conversation with West Sussex, Crawley wrote to Dr McKee, asking him to make contact with Mr X’s GP in order to establish whether or not the circumstances of Mr X had changed in order for Mr X’s case to be reconsidered.

48. On 18 February 2004, Dr McKee wrote to Dr Bingham, referring to her letter of 5 September 2003, and saying:

“I subsequently made a detailed assessment of the situation and saw him personally on 17 October 2003.  The only reasonable diagnosis I could reach was of an adjustment disorder relating to social issues and could find no evidence of any underlying diagnosis.

In these circumstances, I had no evidence on which to approve ill health retirement under the terms of the Local Government Pension Scheme.  I understand that he has contacted his employer to ask that this situation be reviewed and I would be most grateful if you could bring me up to date with the current situation.

It would be of great value if you could let me have a copy of any specialist letters which may be relevant to the case as they may contain useful evidence on which a decision can be made.  I further understand that he has seen a Consultant Psychiatrist very recently and there may be relevant information from that source.”

49. On 23 February 2004, Mr X wrote to Crawley to complain that it had not formally responded to his letter of 31 January 2004, but had gone ahead to instruct Dr McKee. Mr X queried why Dr McKee had been instructed again, when both Mr X and his GP rejected his first report.

50. Crawley responded to Mr X on 2 March 2004, explaining that, as it was Dr McKee who declined to issue the relevant certificate following Mr X’s initial application, given Mr X was appealing against that decision, it was appropriate to ask Dr McKee to review his earlier decision.

51. By 31 March 2004, Dr Bingham had not responded to Dr McKee’s letter of 18 February 2004 and a follow-up letter with pre-paid envelope was sent.

52. Dr Bingham wrote briefly on 16 April 2004, saying that Mr X was seen by Dr Khalaf, Consultant Psychiatrist, on 22 March 2004.  Dr Bingham enclosed a copy of Dr Khalaf’s report and noted that: “The concluding paragraphs of Dr Khalaf’s letter clearly support Mr X’s application for ill-health retirement under the terms of the Local Government Pension Scheme.”

53. In his report to Dr Bingham dated 25 March 2004, Dr Khalaf said:

“Having read your referral letter and interviewing the patient, I formed the opinion that Mr [X] has presented with a picture of post stress reaction evident mainly with the hypervigilence and self consciousness that other people would know about his past conviction, and poor concentration and forgetfulness due to his anxiety and preoccupation around that.  He also continues presenting this reaction due to difficulties in his application for early retirement and a busy, tiring job.  However, in considering all of the above sources of stress he seemed well adjusted to post prison life, and I think his success in holding down a job and forming a stable relationship with a supportive person i.e. his girlfriend are the main positive factors for this adjustment.  I agree with you entirely that he would unlikely be able to work in any job in the capacity similar to his previous job as Finance Manager of (sic) Accountant, first from a practical point because of his previous conviction and second for the effect of the above stress reaction on his ability to cope with the requirements of such a job.  Furthermore his current stress reaction might risk his current job in the future.”

54. On 27 April 2004, Dr McKee issued a second report.  He confirmed that he had received further information about Mr X’s health (Dr Bingham’s letter of 16 April 2004 and Dr Khalaf’s report).   Dr McKee said:

“I cannot agree that the psychiatrist has presented evidence that Mr [X] is permanently incapable of carrying out the post of Senior Manager in the Finance Department.

I appreciate the statements made by the psychiatrist in relation to the practical difficulties relating to his previous conviction but these are not in any case relevant to the Local Government Pension Scheme.

The psychiatrist’s comments that in relation to ‘the effect of the above stress reaction on his ability to cope with the requirements of such a job’ do not in my opinion constitute a permanent disability, i.e. more likely than not to persist up to the age of 65.
It remains my opinion that Mr [X] does not satisfy the criteria for early retirement as defined by the Local Government Pension Scheme and as recently clarified as referring to the balance of probabilities.”

55. Mr X was advised of this decision in a letter dated 4 May 2004.

56. On 23 May 2004, Mr X wrote to West Sussex requesting the name and address for stage two of the IDRP.  Mr X wished to appeal against West Sussex’s “non-decisions”.  Mr X also submitted an appendix containing the following details of a new dispute under stage one of the IDRP:

“1.
Crawley BC has not approved my application dated 31st January 2004 for immediate payment of my deferred pension benefits, despite my providing conclusive medical evidence from a consultant psychiatrist.

2.
In paragraph 4 of his letter of 21st April to CBC Dr McKee has ignored the consultant’s statement that the effect of my post stress reaction affects my ability to cope with the requirements of my former job.  This is the key part of the consultant’s report together with his assessment that my current stress reaction might risk my current job as a van driver.

3.
In paragraph 5 of his letter Dr McKee refers to my condition not persisting up to age 65 i.e. another 10 years.  He is factually wrong – it should be age 60 i.e. only another 5 years, when I am entitled to my pension benefits automatically.  However I have suffered this stress reaction already for almost 7 years i.e. September 1997 when arrested.  It has progressively worsened since my release from prison in March 2001.  As a consequence I am seeing my GP more frequently than when first released.

4. CBC failed to advise me of my appeal rights.”

57. In early June 2004, Mr X complained to me about West Sussex’s failure to determine his appeals under the IDRP (see paragraph 46).

58. Following a telephone call, on 5 July 2004, West Sussex provided Mr X with the details of the ODPM.  

59. Mr X wrote to the ODPM on 1 August 2004, referring to the four complaints he had submitted to West Sussex under the IDRP, but which had not been decided by West Sussex.  Mr X wished to proceed to stage two of the IDRP.  On 24 August 2004, Mr X submitted to the ODPM the four complaint forms he had initially submitted to West Sussex under stage one of the IDRP and asked the ODPM to proceed with his appeals.

60. On 1 September 2004, West Sussex issued decisions under stage one of the IDRP (see paragraph 72) to Mr X.  These were also copied to the ODPM.

61. On 10 November 2004, Mr X wrote to the ODPM wanting to appeal against West Sussex’s decision to reject his complaint against the decision by Crawley not to approve his application for immediate payment of his deferred pension benefits.  Mr X set out his grounds of appeal as:

“1.
Dr McKee has ignored the conclusive diagnoses set out in the section headed ‘Impressions’ on the last page of the Consultant Psychiatrist’s full report dated 25th March 2004.  The Consultant, Dr B Khalef (sic), is emphatic in his conclusion that I cannot do my former job at Crawley because of post stress reaction evidence mainly with hypervigilance, self-consciousness, anxiety and poor concentration and forgetfulness.  Indeed he also concludes that my current stress reaction might risk my current job as a van driver.

2. The Consultant Psychiatrist is more qualified to assess my psychiatric condition than is Dr McKee.

3. The further support of my case as set out in Dr Khalaf’s letter of 30th September 2004 to me (copy attached).”

62.
In the attached letter from Dr Khalaf, he had said to Mr X:

“I re-explained to Dr McKee my opinion that manifestations of post stress reaction with which you have presented, in addition to the associated practical difficulties, have made it very difficult for you and almost impossible to obtain a job similar to your previous post, or to work in a job of a similar capacity.  However, because the case appears according to the Pension Scheme criteria not purely medical, Dr McKee maintained his position that your case is not eligible for early retirement. …”

63.
The stage two decision under the IDRP was issued on 24 January 2005.  The Secretary of State found Mr X was not entitled to the early payment of his benefits.  As part of the reasoning, the Secretary of State said:

“The Secretary of State notes that you have provided a copy of a letter from Dr Khalaf which was not available to either the council or the Appointed person.  [The Secretary of State set out the excerpt from paragraph 62.] The Secretary of State notes that Dr Khalaf is not an appropriately qualified medical practitioner within the meaning of the regulations.  Nor can he be regarded as independent as he is open to the charge of acting as your representative.  Furthermore, the Secretary of State notes that Dr Khalaf states he re-explained his opinion to Dr McKee.  The Secretary of State takes the view therefore that Dr Khalaf has not provided new evidence, but simply re-stated his opinion.

The Secretary of State finds that no further evidence has been submitted to him in which an independent medical practitioner who is qualified in Occupational Health Medicine provides an opinion as to whether you are permanently incapable of discharging efficiently the duties of your former employment as Treasury Services Manager because of ill-health or infirmity of mind or body, as required by regulation 97(9) of the 1997 regulations.

The Secretary of State notes that Dr McKee is an Occupational Health Physician.  He notes that Dr McKee has failed to certify that he has not previously advised, or given an opinion on, or otherwise been involved in the case and that he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case, as required by regulation 97 of the 1997 regulations.  The Secretary of State finds this unsatisfactory.  However, he notes that you do not contend that Dr McKee is not independent.

The Secretary of State notes your contention that Dr McKee has ignored the view of your psychiatrist.  However, the Secretary of State notes that Dr McKee in his letter dated 27 April 2004 refers to a report from the consultant psychiatrist dated 25 March 2004 and a letter from your GP dated 16 April 2004.  Furthermore, the Secretary of State notes that Dr McKee states that he cannot agree that the psychiatrist has presented evidence that you are permanently incapable of carrying out the post of Senior Manager in the Finance Department.  The Secretary of State can find no evidence to suggest that Dr McKee has ignored the view of the psychiatrist in reaching his opinion.  The Secretary of State notes Dr McKee’s clear opinion is that you are not permanently incapable of carrying out your former post in the sense required by the regulations.  Therefore taking all the medical evidence into account, the Secretary of State finds that it has not been established either conclusively or on the balance of probabilities, that since ceasing employment you have become permanently incapable of discharging efficiently the duties of your former employment as Treasury Services Manager.  Therefore you are not entitled to the early payment of your deferred LGPS benefits.”

64.
In March 2005, Mr X complained to me about the ODPM’s decision. He feels that Crawley’s actions have caused him more injustice than those of the other parties to the complaint. On 10 September 2005, Mr X made a further application to Crawley for the immediate payment of his deferred pension benefits on the grounds of permanent physical and mental health.   

SUBMISSIONS FROM CRAWLEY
65. Crawley has responded to all of Mr X’s letters.  Replies have either been given personally by the Chief Executive or by Mr Angus.  The majority of these letters were responded to within three days of receipt.  Crawley’s standard for responding to letters is 10 working days.  Where replies have taken longer, an explanation has been provided.

66. Mr X’s letters have been abundant and have often referred to earlier correspondence.  Crawley has provided clear and detailed responses to his letters.  Crawley particularly refers to its letters dated 19 June, 24 July, 18 August, 21 August and 25 September 2003.

67. Mr X has provided me with a copy of a letter from him dated 10 August 2003 addressed to the Leader of the Council. Crawley confirms that this letter was received and date stamped on 12 August and acknowledged by Mr Coughlin, the Leader of the Council. They understand, however, that there was a further letter, dated 10 August, from Mr X which he says was in the same envelope.  However Crawley acknowledges that it was not responded to.  There is no record that the Council Leader did in fact receive the letter nor is there any record of it being acknowledged. 

68. The first assessment of Mr X’s first application was dealt with in accordance with the Council’s Procedures in that all assessments for ill health retirement were referred to the Council’s Medical Advisor Service, who at the time was Dr Hiam, before being referred to Dr McKee. This referral ensures that they have adequate medical background information to be provided to the Occupational Health Medical Practitioner and that the case is sufficient to warrant an independent assessment for ill health.  At the time of the referral to Dr Hiam the Council was fully aware that he did not fall within Regulation 97(9) of the 1997 Regulations.

SUBMISSIONS FROM WEST SUSSEX
69. West Sussex says that, by the end of January 2004, Mr X had made four complaints under the IDRP.  By the time Mr X complained to me, there had been no formal response to any of these complaints.

70. In relation to the first and most substantive complaint (the refusal of pension benefits), it had appeared by early February 2004 that this complaint had been overtaken by a decision by Mr X to obtain further medical evidence and to submit a fresh application.  This would be the responsibility of the former employer, Crawley.

71. On the basis that no further information of any kind was submitted by Mr X and on the basis of the information provided by Crawley, it was decided to discontinue the investigation of the matter.  On looking at the documentation, however, West Sussex notes that this should have generated a notification to Mr X to that effect.  Consequently, and contemporaneously with its response to me, West Sussex concluded its investigation and advised Mr X accordingly.  West Sussex told Mr X that, at the time of the complaint, Crawley had obtained an appropriate certificate, which indicated that Mr X’s condition did not qualify for ill health retirement.  There was no medical information provided by Mr X, either during the process or as part of the subsequent complaint through the IDRP, to contradict this opinion.  Therefore, there could be no finding that a complaint against Crawley’s decision could be sustained.

72. With respect to the three complaints received under the IDRP dated 31 January 2004, once again a decision was taken that these did not lend themselves to investigation under the IDRP.  However, West Sussex notes that this fact was not communicated to Mr X.  Again, contemporaneously with its response to me, West Sussex advised Mr X of its decisions.

72.1 The first complaint related to the delays in processing the application and failure to respond to particular letters.  These amount to complaints of poor administration within Crawley and do not relate to outstanding disputes in relation to the LGPS.  In any event, by the date of the complaint on 31 January 2004, the substantive matter under dispute had reached a resolution.  The IDRP does not provide any remedy or redress for such cases.

72.2 The second complaint relates to a breach of a court order by West Sussex relating to the disclosure of data and bears no relation to any dispute under the LGPS.  Mr X had remedies available to him, but none through the LGPS.

72.3
The third complaint refers to a failure to reply to letters dated 13 and 30 November 2003 and to fully answer a letter of 1 January 2004 and a final letter of 18 January 2004.  West Sussex says these letters are not specifically identified in any of the correspondence.  These appear to refer to the correspondence about the disclosure of data, which was fully covered in other correspondence.  The only specific letter, which can be identified, is that to West Sussex dated 18 January 2004.  A response to this letter was sent on 23 January 2004.  The only outstanding issue raised in the letter of 18 January 2004 appeared to be a request for a telephone conversation to discuss the despatch of documentation.  West Sussex says that no additional documentation was required for the purpose of processing the complaint as this had been provided by Crawley in response to a letter of 31 December 2003 and by West Sussex’s Pensions Office and had been received on 7 January 2004.  This was in fact duly confirmed in Mr X’s own letter of 31 January 2004.

73. West Sussex’s letters to Mr X advising him of the outcome of the IDRP also told him that he could appeal those decisions to the ODPM.

74. West Sussex submits that Mr X’s approach to his various concerns relating to the handling of his queries has led to a degree of confusion, in that his correspondence to the two Local Authorities concerned has overlapped and there have been a number of inter-related complaints pending at various times which lent themselves to investigation under different processes.  Whilst Mr X cannot be held responsible for the fact that his complaints are covered under different regulatory frameworks or Local Authority procedures, this does at least explain some of the difficulties and delays he will have experienced.

75. West Sussex considers that the single substantive complaint being made by Mr X relates to his assertion that his medical condition justifies ill health retirement and access to his deferred benefits under the LGPS.  West Sussex says this matter became the subject of a further request to Crawley in February 2004 and remains the responsibility of the former employer.

76. West Sussex notes that, on 1 June 2004, the Regulations relating to the IDRP were amended.  The formal response to Mr X’s complaint, issued in January 2004, will therefore have been determined under the old Regulations.  Any fresh challenge to any further decision by the employer will need to be made under the new Regulations.

77. West Sussex concludes that Mr X is justified in complaining that West Sussex did not respond promptly to his request for a challenge to the decision by Crawley relating to access to his pension benefits.  West Sussex apologises for failing to ensuring that Mr X was kept informed of the decision taken by the Appointed Person not to continue with the investigation and for failing to give timely responses in respect of the additional appeals lodged at the end of January 2004.

78. West Sussex asks for clarification of the extent of the obligations falling on the employer under Regulation 97 of the 1997 Regulations to obtain a certificate from an independent medical practitioner in the case of repeated applications for early retirement on the grounds of ill health. It is concerned that a former employee may have an open ended right to make repeated requests for medical assessments and for each request to be considered by a different medical expert. It argues that the requirement for the health professional to be independent and to certify that he or she has not had previous involvement in the case will usually relate to those cases of ill health retirement where the medical practitioner has been consulted by the employer in managing ill health prior to the employee leaving employment and the employer then having to consider the issue of ill health retirement after a resignation or dismissal. The need for such a certificate from the practitioner does not however suggest an entitlement for an employee to make repeated “applications” for the exercise of a first instance decision by a former employer.

SUBMISSIONS FROM THE ODPM

79. The ODPM maintains that the Secretary of State reached a proper and reasonable decision, based on the evidence available to him, and in accordance with the relevant regulations.  The Secretary of State’s reasons are as set out in the decision letter of 24 January 2005 (paragraph 63).

80. The Secretary of State did not question the professional competence or behaviour of Mr X’s GP or consultant psychiatrist.  Rather, he concluded that neither of these doctors could be regarded as the independent registered medical practitioner qualified in Occupational Health Medicine as required by the 1997 Regulations.  The decision whether to award the early payment of deferred benefits on ill-health grounds has to be taken on the medical opinion of an independent registered medical practitioner qualified in Occupational Health Medicine who should himself have weighed up all the medical evidence including that put forward by the appellant’s own doctors and consultants.  The Secretary of State was satisfied that the evidence of Mr X’s GP and consultant psychiatrist was properly considered by Dr McKee in this case.

81. In the view of the Secretary of State, Dr McKee was properly regarded as the independent registered medical practitioner as required under Regulation 97(9) of the 1997 Regulations.  The Secretary of State was satisfied, in accordance with Regulation 97(9A) of the 1997 Regulations, that Dr McKee was independent of both Mr X and his employer (Crawley, not West Sussex).  Whilst no certificate was given to this effect, there was no contrary evidence and neither party, in the course of the appeal, had suggested otherwise. 

CONCLUSIONS
Complaint against Crawley
82. When Mr X first applied for his benefits in December 2002, Crawley sought advice from Dr Hiam.  Crawley says that it was aware that Dr Hiam did not fall within Regulation 97(9) of the 1997 Regulations and has explained its internal procedures and its reasons for these. However,  Mr X was told that he would  need to see an occupational health specialist because of a change in Regulations.  The changes that led to the requirement for an occupational health specialist to certify a member’s ill health had both taken place and come into force from dates before Mr X’s application.  I have seen no evidence that Dr Hiam was qualified in occupational health medicine and the fact that Mr X was told that the “changes” meant he would need to be so assessed, persuades me that Dr Hiam was not so qualified.  Whether or not Crawley knew what the Regulations required in order to assess Mr X’s application for deferred benefits, and whether or not they had their own reasons for following certain preliminary procedures, their actions clearly caused some delay which amounted to maladministration and resulted in an injustice to Mr X. A good deal of time elapsed while the matter was in the hands of Dr Hiam, when it should have been in the hands of Dr McKee – who was not instructed until late August 2003, some seven months after Dr Hiam’s instruction.  Once Dr McKee was instructed, the outcome of Mr X’s application was made known to him within two months.

83. In providing his advice, Dr McKee had seen the reports Dr Bingham had provided both to Dr Hiam and to Dr McKee’s colleague.  He also personally examined Mr X.  Dr McKee was unable to certify that Mr X met the relevant criteria, because he could find no evidence of a permanent medical condition.  

84. To be entitled to deferred benefits paid early, Mr X would have to show he was permanently incapable of efficiently discharging the duties of his local government employment until age 65, as this is the age at which his deferred benefits would otherwise come into payment under the 1995 Regulations.

85. I have seen the reports from Dr Bingham and the report from Dr McKee to Crawley.  Although Dr McKee’s opinion is contrary to that of Dr Bingham, it is Dr McKee who is required to provide the requisite certificate to Crawley, and it is Dr McKee who has the requisite specialist knowledge.  Consequently, I see no reason to criticise Crawley’s decision not to accept Mr X’s first application.

86. Crawley, as employing authority, was required to make the decision about Mr X’s application, having first obtained a “certificate” from an appropriately qualified specialist as to “whether” Mr X met the relevant criteria.  It is far from clear whether this certificate was actually issued or, indeed, whether there is a particular form this certificate should take.  What is clear, is that it should have been issued setting out the adviser’s opinion – ie. whether or not Mr X met the criteria.  It seems there are inconsistent views on this point.  I note that Crawley asked Dr McKee to consider whether to issue a Certificate of Permanent Incapacity (paragraph 34) and its view, as set out in paragraph 50, was that, having reported to Crawley that Mr X did not meet the relevant criteria, Dr McKee had declined to issue the relevant certificate.  On the other hand, West Sussex held the view that Crawley had obtained the appropriate certificate, albeit to the effect that Mr X did not meet the criteria (paragraph 71).  In any event, Dr McKee made his opinion clear to Crawley, which then made a decision on Mr X’s first application, taking that opinion into account.  Whether or not the form in which that opinion was expressed constituted the required “certificate”, I conclude no injustice was caused to Mr X.

87. In January 2004, Mr X made a second application on the basis that his condition had deteriorated.  This was again referred to Dr McKee.  Under Regulation 97(9), Crawley needs to obtain an appropriate certificate from an “independent” specialist.  Regulation 97(9A) provides that that specialist must be able to certify that he had not previously advised, given an opinion on, nor otherwise been involved in the particular case for which the certificate has been requested.  He must also be able to certify that he is not, nor has ever acted as, a representative for the employing authority (Crawley), Mr X, or any other party in relation to the case.

88. In respect of Mr X’s first application, Crawley did not obtain such a certification from Dr McKee, as they were required to do before making a decision.  This is maladministration.  However, there has been no evidence provided that Dr McKee had previously been involved in the case.  Nor had Dr McKee any relationship with Crawley – his relationship was with East Sussex County Council (see paragraph 33).  He was sufficiently independent from Mr X’s first application for the purposes of the 1997 Regulations.  

89. However, I cannot say the same about Mr X’s second application.  Quite clearly, if Dr McKee had already been asked to provide a certificate in respect of Mr X, and was unable to do so, he had previous involvement in the case.  While it would not be inappropriate for another occupational health specialist to seek an opinion from Dr McKee before deciding how to issue the certificate in respect of the second application, in my view, once Crawley decided that the case needed to be referred again to an occupational health specialist, it was maladministration for Dr McKee to be approached again. 

90. The injustice caused to Mr X was the absence of an “independent” opinion as to whether he met the relevant criteria in respect of his second application.  In saying this, I do not seek to question Dr McKee’s professionalism, but the 1997 Regulations require the appropriately qualified medical adviser to be able to certify that he or she has not previously been involved in the case – a certification Dr McKee would not be able to give by this stage.  It may be that a further independent occupational health specialist is similarly unable to certify Mr X as meeting the necessary criteria, but that is not for me to say. I appreciate the point made by West Sussex at paragraph 78 above but whatever may have been the intention of Regulation 97 the wording of the Regulation is clear. The employer must take its own advice as to when a further certificate is required before it can make a decision in “the same case”.

Complaint against West Sussex
91. Mr X’s specific complaint is that West Sussex, as provider of the appointed person under the IDRP, failed to determine his complaints in a timely manner.   Regulation 101(1) of the 1997 Regulations requires a notice of the decision by the appointed person to be given within two months of the complaint being made, or otherwise to provide an interim reply stating the expected date of the decision.  

92. When Mr X complained to the appointed person at West Sussex, he also made a fresh application for early access to his deferred benefits, on the basis that his condition had deteriorated.  West Sussex and Crawley discussed this and it seems that Crawley then carried the baton in respect of dealing with Mr X’s second application, rather than West Sussex considering whether Mr X’s complaint about the refusal of his first application had any merit.

93. Mr X made further contact with West Sussex in May 2004, requesting details about the next stage of the IDRP.  Although it provided the requested details, West Sussex did not seem to be spurred on to action to complete the first stage of that process.  It seems that it was only consequent on Mr X complaining to me, and his complaint form being referred to West Sussex for comment, that West Sussex comprehended that its role had not ceased and issued notices of its decision. It explains to me that it had decided that much of the subject matter that Mr X had complained about was outside the scope of the LGPS and, therefore, its role.  Further, that Mr X’s second application had effectively overtaken his complaint about his first application.  However, this does not alleviate West Sussex of its obligations under the IDRP and the 1997 Regulations.  I find there was maladministration by West Sussex, in its capacity as provider of the appointed person under the IDRP, in its failure to determine in a timely fashion the complaints made to it.

Complaint against the ODPM
94. The ODPM’s role was in respect of dealing with Mr X’s second appeal against the rejection of his first application.  The only additional evidence before the ODPM in respect of stage two of the IDRP was the letter from Dr Khalaf to Mr X of 30 September 2004.  However, Dr Khalaf still did not deal with the issue of permanence, which is crucial to showing an entitlement to benefits based on ill health.   In the absence of any evidence showing that Crawley’s decision in respect of Mr X’s first application was wrong, there is no basis for criticising the ODPM’s decision to dismiss Mr X’s stage two appeal.

95. As regards the allegations that the ODPM refused to accept the independence and professionalism of Dr Bingham and Dr Khalaf, both were the treating doctors for Mr X.  Neither was being accused of bias in their reports, nor lack of professionalism.  However, it remains that Regulations 97(9) and 97(9A) are quite specific about the nature of the medical adviser to be used.  Neither Dr Bingham nor Dr Khalaf were occupational health specialists.  Nor could it be conclusively said that they fulfilled the independence criteria.  However, it is relevant to note that Dr Khalaf’s opinion was provided in support of Mr X’s second application and it should be considered in that context.

96. Turning to the allegation that the ODPM assumed the independence of Dr McKee, I have set out my conclusions about his independence in respect of Mr X’s second application.  However, the ODPM was considering the appeal under stage two of the IDRP as it was being followed in respect of Mr X’s first application – at which time Dr McKee was clearly independent.  Therefore, I find no maladministration.

Summary
97. In summary, I uphold Mr X’s complaints against Crawley and West Sussex insofar as there were delays caused by both parties amounting to maladministration.  I also find that Crawley failed to obtain independent certification in respect of Mr X’s second application, as it was required to do.  Therefore, I make the appropriate directions.

DIRECTIONS
98. I direct that, within 28 days of the date of this determination, Crawley instructs an appropriately qualified independent medical practitioner, as required under Regulations 97(9) and 97(9A) of the 1997 Regulations, to issue the required certificate under Regulation 97 with his or her opinion as to whether Mr X meets the relevant criteria.

99. I direct that, within 28 days of the date of this determination, Crawley should pay Mr X the sum of £50 and West Sussex should pay Mr X the sum of £50 to compensate him for the injustice caused by their respective delays.

CHARLIE GORDON

Deputy Pensions Ombudsman

8 December 2005

� The changes were pursuant to statutory instruments 1999/1212 (with effect from 1 July 1999) and 2001/3401 (with effect from 1 April 2002).






- 27 -


