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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Stephen Wood

Scheme
:
BAE Systems 2000 Pension Plan (the Plan)

Respondent
:
BAE Systems plc (BAE) (as Principal Employer) 

MATTERS FOR DETERMINATION 

1. Mr Wood suffers from chronic fatigue syndrome and was absent from work on long term sick leave; his entitlement to contractual and statutory sick pay expired on 30 June 2001.  An application for ill health early retirement benefits was initially refused by the Trustees of the Plan (the Trustees) but approved in June 2003 after the submission of further medical evidence, and put into payment on 1 July 2003.  Mr Wood submits that his service should be held to have come to an end on, and ill health early retirement benefits be backdated to, the date his sick pay expired, that is 30 June 2001. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PLAN RULES

3. The Plan is governed by a Deed and set of Rules (the Rules).  While the parties disagree as to the date of the relevant Rules which are applicable in this dispute (Mr Wood contending that it is Rules dated 29 November 1999, BAE that it is those of 30 April 2003 which apply), they are of the view that nothing turns on this point.  

4. From the 1999 Rules, the relevant provisions are as follows:

· “Service” means:

employment with any one or more of the Employers; and

such period or periods (not being such employment as aforesaid) as the Principal Company, with the Member’s consent, determines to be Service.”
· “3.3 Early Retirement (ill-health or disablement)

3.3.1
A member who is under 65 years shall, if:

(i) either he makes an application (while in Service) to the Trustees or the Principal Company so recommends; and

(ii) the Trustees, after consulting the Principal Company, are satisfied the Member suffers from serious ill-health or disablement such that it is not likely that he will ever again be capable of carrying out the duties of his current employment with any Employer or any other company in the Group;

be entitled accordingly, as he by notice elects, to benefit under Rule 3.4 or to a pension beginning, if the Member’s cessation from Service takes place on a Monthday on that date, and, in any other case, on the first Monthday following such cessation and continuing during the remainder of his life.”

“Monthday” is defined as the first day of a calendar month.

5. From the 2003 Rules, the following provisions are relevant:

· “Service” is defined as any employment with the Employers or such other period as the Principal Company, with the Member’s consent, determines to be Service”.

· “Incapacity” is defined as serious ill-health or disablement such that it is not likely that a Member will ever again be capable of carrying out the duties of his current employment with any Employer or any subsidiary of the Principal Company”.   

· “4.4  Incapacity Retirement 

A Member who leaves Service before reaching age 65 because of Incapacity may choose an immediate pension if:

4.4.1 the Member applies to the Trustees while in Service, or

4.4.2 the Principal Company so recommends.

In either case, the Trustees must be satisfied, after consulting the Principal Company, that the Member is suffering from Incapacity, and their decision will be final…”

MATERIAL FACTS

6. Mr Wood was employed by Astrium Limited (now known as EADS Astrium Limited) (Astrium) which was a participating employer under the Plan.  The Principal Company under the Plan was BAE.  By virtue of his employment with Astrium, Mr Wood became a member of the Plan.

7. Mr Wood made an application for ill health early retirement benefits under the Plan in early 2001 having already been absent for a long period of sick leave. 

8. On 21 June 2001, the Trustees were advised by the Plan’s medical adviser, Dr Kellerman, who, having considered medical reports from Mr Wood’s GP and specialists, wrote:-

“Mr Wood presented with a chest infection in January 2000 that was associated with several weeks of flu-like symptoms.  He was left with a post-viral fatigue syndrome and, for the past 18 months, he has been plagued with tiredness, generalised aches and pains and a lack of energy.  He has been seen by a number of specialists ….a neurologist, Dr Cockerell, confirmed a diagnosis of a post-viral fatigue syndrome.  

“…Mr Wood is only 43 years of age and as a principal engineer, he is a highly qualified gentleman.  As his general practitioner observes, the prognosis for chronic post-viral fatigue syndrome is difficult to predict but, in Mr Wood’s case, in the absence of any underlying psychiatric problems, the prognosis, although guarded, is probably better than average.  It seems unduly pessimistic to label this young man chronically ill.  With a history of only 18 months of symptoms, I do not believe that he is a suitable candidate for retirement on the grounds of chronic long-term ill health.”

9. In light of the above advice, the Trustees informed Mr Wood on 17 July 2001 that they would not approve his application for ill health early retirement benefits.  

10. Mr Wood appealed against the Trustees’ decision on 1 August 2001.  The Trustees referred Mr Wood to Aon Occupational Health, independent occupational health advisers, for an independent medical assessment.  This assessment was conducted by Dr David Wallington, a specialist in occupational health (though not, Mr Wood points out, in chronic fatigue syndrome),  Dr Wallington carried out a consultation with Mr Wood on 9 November 2001 and reviewed a number of documents, including correspondence from Mr Wood’s GP and specialists.  Dr Wallington  produced his report on 3 December 2001. He noted the definition of incapacity (that given in the 2003 Rules) which had been provided to him for the purpose of his assessment; his report included the following observations and conclusions:

 “Mr Wood has chronic fatigue syndrome.  He is currently unfit for work.  In line with the joint report of the Colleges of Physicians, Psychiatrists and GPs I would like to see the effect on his well being of appropriate attention being paid to his sleep hygiene, a planned, gradual and monitored increase in exercise which forms the cornerstone of treatment.  Excessive rest and the pattern of alternating over and under activity are counter productive…. 

“While he is unfit for work at present I consider that more might be done to assist him from a therapeutic point of view… It should be possible for him over a period of time to undergo a gradual rehabilitation back into the workplace, using the normal occupational health methods of reduced working hours and responsibilities…

“Mr Wood could return to his job in due course but it could take some 5 years for this level of recovery to be reached…I feel it is too early to confirm that he fully meets the requirements for granting ill health pension benefit.”

11. Following Dr Wallington’s report, the Trustees reviewed Mr Wood’s case in a meeting of their Administration and Audit Committee held on 7 February 2002.  His appeal was refused  in a letter dated  12 February 2002.  Mr Wood subsequently sent to the Trustees a copy of a report (dated January 2002) of the CFS/ME Working Group to the Chief Medical Officer, which was a general report on chronic fatigue syndrome and ME and did not specifically refer to Mr Wood’s personal medical condition.

12. The CFS/ME Working Group was established in 1998, with a brief to review the management and practice of CFS/ME and with the aim of providing best practice guidance for professionals, patients and carers to improve the quality of care and treatment for people with the condition.   

13. Salient points from the Working Group’s lengthy report include:

13.1. Chronic Fatigue Syndrome/Myalgic Encephalomyelitis (CFS/ME) is a genuine illness which imposes a substantial burden on the health of the UK population.

13.2. Information about numbers of people with the condition is hard to come by because of the difficulty in defining the illness precisely.  But:

· There is a population prevalence of at least 0.2 % to 0.4%;

· The commonest age for onset of the condition is early twenties to mid forties;

· It is twice as common in women as men.

13.3. The condition is clinically heterogenous and lacks specific disease markers but is clinically recognisable.  The cause is unclear, although several predisposing factors, disease triggers and maintaining factors, discussed at greater length in the Report, have been identified.  

13.4. Patients with the disease experience an individual array of symptoms from the overall range seen in the illness.  Physical and/or cognitive fatigue is seen in almost all patients, though the extent can vary.  Other very common symptoms include pain, disturbed sleep and gastrointestinal disturbance. 

13.5. The lack of certainty surrounding CFS/ME poses problems for healthcare professionals, but clinicians need to apply current knowledge despite that uncertainty.  No management approach has been found to be universally beneficial and none can be considered a cure.

13.6. Prognosis is extremely variable.  Most patients will improve to some degree, though rarely to the individual’s previous healthy level.  Many patients experience the majority of their improvement relatively quickly, but for those who do not recover quickly, the illness has a tendency to become prolonged.  Full recovery after symptoms persist more than five years is rare.  The prognosis is better where there has been treatment.  

14. The Trustees considered the Working Group’s Report, but continued to refuse Mr Wood’s application.

15. Mr Wood arranged for Professor Leslie Findley, a consultant neurologist, to carry out an assessment of his condition.  Professor Findley saw Mr Wood in December 2002 and produced a report on 14 January 2003.  At page 19 of his report, Professor Findley stated:

“Mr Wood states he is now worse that he was eighteen months ago.”

At page 29, he noted:

“The prognosis of Chronic Fatigue Syndrome has been poorly studied… A copy of the published studies gives very poor prognoses for patients with Chronic Fatigue Syndrome.  A consensus view, expressed by experienced clinicians and scientists, will say the average duration for this illness is in the region of four years, with at least forty per cent of patients never getting back to previous levels of functioning.   

“I would agree, to a certain extent, with the views expressed by Dr Wallington, in that with proper management … Mr Wood will improve and may eventually be able to get back into a work environment.  However, he is totally unfit to work at the moment…

At page 31, he noted,

“I disagree with Dr Wallington in stating that Stephen Wood’s prognosis …. is probably better than average…. There is clear evidence of deterioration of health over a number of years leading up to the final deterioration in 2000 and 2001.     

At page 32, Professor Findley concluded:

“I therefore feel, on the balance of probabilities, that Mr Wood will never be able to return to present post or similar with his present company, or any other company.  That if he is able to return to the work environment, it would initially be on a very part time basis and then in a role which does not create either physical or psychological demands on him.…The prognosis for his symptoms is such that he will never be able to return to the position equated to what he is now.”

16. The Trustees considered Professor Findley’s report at a meeting of the Administration and Audit Committee on 15 May 2003.  They determined that Mr Wood’s application for ill health early retirement benefits should be granted and they informed Astrium of this fact by letter dated 4 June 2003.  Astrium terminated Mr Wood’s employment with effect from 5 June 2003. Mr Wood’s ill health early retirement benefits, based on service completed to 5 June 2003, came into payment on 1 July 2003.

17. On 23 September 2003, Mr Wood wrote to Astrium requesting that the termination of his employment be backdated to 30 June 2001 (the date on which his entitlement to contractual sick pay expired).  Astrium responded that that it would not be possible to backdate the termination of Mr Wood’s employment.  On 6 January 2004, Mr Wood wrote to BAE requesting that they, as Principal Company under the Plan, act so that Mr Wood’s employment be considered to have come to an end with effect from 30 June 2001.  BAE refused to accede to this request. 

SUMMARY OF SUBMISSIONS

18. Mr Wood submits that:

18.1. his ill health early retirement benefits should be put into payment with effect from the date of his initial application for benefit, rather than from the arbitrary later date of 1 July 2003, being the date on which the Trustees were able eventually to make a decision in his favour;

18.2. there exists between an employer and an employee a reciprocal implied contractual duty to act in good faith; 

18.3. in circumstances where an employee is receiving no salary or sick pay (but continues to be employed while his entitlement to ill health early retirement benefits is investigated) it is only consistent with the duty of good faith that the termination and the payment of the benefits take place with effect from the date on which the medical evidence establishes that the conditions for the payment of the pension were met;

18.4. Professor Findley’s report made it clear that Mr Wood had been permanently incapable of carrying out the duties of his employment since 2000/2001;

18.5. Neither Dr Kellerman nor Dr Wallington were experts in the field of ME and it was their damaging reports and excessively long review time frames that led to the subsequent delay in the payment of his pension; 

18.6. it is arguable that Mr Wood’s contract of employment was terminated by operation of law (under the doctrine of frustration) by reason of his incapacity with effect from June 2001 and as such, any payment due on the termination (including the payment of ill health early retirement benefits) should commence with effect from that date; 

18.7. BAE should be directed to determine that Mr Wood’s Service under the Rules came to an end with effect from 30 June 2001 and ill health early retirement benefits are payable with effect from that date;

18.8. the applicable Rules are those dated 29 November 1999.

19. BAE submits that:

19.1. the relevant Rules are dated 30 April 2003 and in any event, there is no material difference between these Rules and those dated 29 November 1999;

19.2. it is clear from the (2003) Rules that three conditions must be satisfied before a member is entitled to immediate ill health early retirement benefits:

(a) either the member must apply to the Trustees for ill health early retirement benefits while in Service or the Principal Company must recommend ill health early retirement benefits;

(b) the member must leave Service before reaching age 65 because of ill health or disablement; and

(c) the Trustees must be satisfied, after consulting the Principal Company, that the member is suffering from ill health or disablement;

19.3 it is not a natural interpretation of the term Service under the Rules that it allows a reduction in the length of a member’s employment;

19.4 even if the Principal Company under the Rules can in principle shorten a period of Service, it is inconsistent with the way the ill-health Rule works for the Principal Company to use such a power to achieve the backdating of ill health early retirement benefits;

19.5 even if BAE did have power to shorten Service in these circumstances, it was not in breach of any of its duties in failing to exercise that discretion; 

19.6 neither the Pensions Ombudsman nor the Courts can overrule a discretion properly exercised and where the discretion was not properly exercised, the Pensions Ombudsman cannot substitute his own exercise of discretion for BAE’s but must submit the decision for reconsideration;

19.7 the duty to act in good faith between employers and employees can only be breached in situations where BAE failed to consider the correct questions or acted capriciously: it does not affect reasonable decisions taken in a proper manner;

19.8 Professor Findley’s report does not make it clear that Mr Wood had been permanently incapable of carrying out his duties by 2001 but rather states Professor Findley’s opinion of Mr Wood’s condition at the date of the report;

19.9 the previous decisions of the Trustees were correct on the basis of the medical evidence available at those times and there is nothing to indicate that the decision should now be backdated; 

19.10 if the doctrine of frustration were held to apply, it would terminate Mr Wood’s employment contract not in June 2001 but in June 2003, when both sides accepted that it was unlikely that Mr Wood would not work again;

19.11 furthermore, the frustration of Mr Wood’s employment contract would not have meant that ill health early retirement benefits would have come into payment since a member is only entitled to such benefits when the Trustees are satisfied that the member is suffering as defined under the Rules;

19.12 the date for the commencement of Mr Wood’s pension was not arbitrary but in accordance with the (2003) Rules;

19.13 the Principal Company has no power under the Rules to overrule the Trustees’ decisions regarding ill health early retirement benefits and thus even applying a different definition of “Service” would not of itself enable the ill health early retirement benefits to be backdated.

20. In connection with Mr Wood’s argument that his contract had come to an end, and been frustrated by reason of his inability to work, in June 2001, I was referred by the Respondents to Notcutt v Universal Equipment Company (London) Limited [1986] 3 All ER 582 and by Mr Wood to Williams v Watsons Luxury Coaches Ltd [1990] ICR 536 and to Egg Stores (Stamford Hill) Ltd v Leibovici [1977] ICR 260.

21. In Notcutt the claimant, who under his contract of employment was not entitled to paid sick leave, had suffered a heart attack in 1983.  In July 1984 a medical report made it clear that he would be unable to work again; the same month the respondent gave notice terminating the claimant’s employment in October 1984. The claimant brought an action claiming sick pay for the notice period (July to October 1984). The respondent contended that the contract of employment had been frustrated by the claimant’s illness before the purported notice of termination.  It was held on appeal that the claimant's heart attack had rendered the performance of his contractual obligations impossible and had brought about such a change in the significance of the mutual obligations between employer and employee so  that the contract if performed would be a different thing from that contracted for: it followed that the contract of employment had been frustrated by the claimant’s illness.  But the moment when the contract could be said to have been frustrated was when, following the medical report, both sides accepted that the claimant was not going to work again.

22. In Williams  (which Mr Wood suggests has overtaken Notcutt), the court held that, in considering whether a contract of employment had been frustrated, a number of factors (including for example the nature, length and effect of the illness or disabling event) may help to decide the issue.  The court also noted, in particular, the terms of the contract as to provisions for sick pay and a consideration of the prospects for recovery as being such factors.   

23. Mr Wood has referred me to one passage in particular (at paragraph 265) from the judgement of Phillips J in Egg Stores. This is to the effect it is possible to divide into two kinds the events relied on as bringing about the frustration of a short term periodic contract of employment.  There may be one particular event, such as a crippling accident, whose nature is such that everyone concerned realises that the contract has come to an end.  Alternatively, there may be an event such as an illness the course and outcome of which is uncertain.  It may be a long process before it can be said that that event is such as to bring about the frustration of the contract, but there will have been such frustration if the time arrives when, looking back, it can be said that at some point matters had gone on so long and the prospects for the future were so poor that it was not longer practical to regard the contract as still subsisting.  

24. I asked the parties also to comment on Spreadborough v Pensions Ombudsman [2004] EWHC 27 Ch.  Mr Spreadborough had complained to me that Wandsworth Borough Council had refused to backdate to 1990 - the date he had resigned from his employment on grounds of ill health - ill health benefits which were eventually awarded to him in 1998.  The relevant Regulation in the Local Government Pension Scheme Regulations 1997 (the LGPS Regulations) provided for payment of ill health benefits from the ‘appropriate date’, defined as ‘any date on which [the member] becomes incapable, by reason of permanent ill health or infirmity of mind or body, of discharging the duties of the employment he has ceased to hold’. Mr Justice Lightman found that a member might be entitled to revive an earlier failed claim on new evidence where justice so required.  Justice might so require when important new evidence comes to light or a relevant development has taken place in medical knowledge or understanding. Mr Justice Lightman also found, essentially, that the ‘appropriate date’ under the Regulations was the date of onset of permanent incapacity; the date of diagnosis, he held, was of secondary significance.  

25. Solicitors acting for Mr Wood commented, in connection with Spreadborough, that the initial decision to reject Mr Wood’s application was made in July 2001, but the medical expert’s report of 14 January 2003 made it clear that Mr Wood had been permanently incapable of carrying out his duties of employment since 2000/2001.  In this case, they said, justice required that in the light of that report, and the development of medical understanding in relation to ME, the initial decision about entitlement to ill health benefits should be revisited.  

26. Solicitors acting for the Respondents submitted to me that, even though there were different rules relating to the granting of an ill health pension under the Local Government and the BAE Plan, under neither scheme could ill health benefits start until after the member had left employment.  They noted that while Mr Spreadborough had gone on sick leave in October 1989 he did not seek to claim that his pension should have started before the date of his resignation, or that his employer should have terminated his service earlier, so as to enable his pension to start earlier. 

27. The Respondents’ solicitors also said that the BAE Scheme Rules did not allow ill health benefits to start until the Trustees were satisfied that a member was suffering from incapacity.  It was not until Professor Lindsey’s report of January 2003 that a medical expert had provided an opinion that Mr Wood’s condition was such that he would probably never again be capable of carrying out the duties of his current employment.  On consideration of that report, the Trustees had reconsidered Mr Wood’s application, in accordance with the requirements of justice, as outlined in Mr Justice Lightman’s judgment. 

CONCLUSIONS

28. Although the parties are of the view that nothing turns on which set of Rules apply, I am less sure.  The 1999 Rules, which Mr Wood believes to be the relevant provision, specify that a pension arising from ill health or disability shall be paid from the first day of the month following cessation of service. 

29. The definition of Service under the 1999 Rules affords BAE the option (with Mr Wood’s consent) to add periods of time to his service with Employers in the Scheme. But I see no provision in those Rules which would allow BAE to deduct time from his actual period of employment.  I do not accept that BAE has any such discretion. Thus the date when any ill health or disability pension would be payable to him under the 1999 Rules depends not on the exercise of any discretion but on a question of fact as when there was a cessation of his service.   

30. Mr Wood claims that his contract of employment was frustrated by reason of his incapacity and that such frustration should be treated as having occurred from June 2001.  In this respect, I have been referred by the parties to three judgements, referred to above.    

31. Notcutt does not help Mr Wood given that the parties in that case appear to have accepted (and therefore did not seek a view from the Court on the point) that the date when the frustration occurred was not earlier than when, following receipt of the medical report, both sides accepted that the claimant was not going to work again. 

32. Williams is more helpful to Mr Wood’s cause but I note that one of the matters which the Court indicated as influential was the prospect of recovery; another was the provision of sick pay. 30 June 2001 was the date when Mr Wood ceased to receive contractual sick pay but it cannot fairly be said on the evidence, including that supplied some two years later, that as at that earlier date the contract had been frustrated.  Put another way, had Mr Wood recovered in the latter half of 2001, as was certainly more than a remote possibility, he could reasonably have expected his job still to have been available to him no action having been taken by his employer to dismiss him on grounds of incapacity. 

33. For the same reason, I do not think Egg Stores assists Mr Wood.  The point at which (to use the words of Phillips J) the parties could say that matters had gone on so long, and the prospects for the future were so poor, was when the Trustees considered Professor Findley’s report on 15 May 2003.  There was no earlier point when the parties could have regarded the contract of employment as being at an end.  My conclusion is that the claim that the contract of employment had been frustrated in 2001 is not well founded.  In my view the date of cessation of Mr Wood’s service under the 1999 Rules was 5 June 2003 so that under those Rules the pension to him was payable from 1 July 2003. 

34. The question of whether the contract of employment had been frustrated was not in issue in Spreadborough; what was under consideration in that case was first, whether, and if so, when, it would be appropriate for a final decision to be reviewed in the light of evidence which had not been available at the date of the decision, and secondly, what the LGPS Regulations provided in relation to the commencement of ill health benefits. 

35. Applying those questions to Mr Wood’s case, in relation to the first point, the Trustees did review his application in the light of subsequent evidence, and when satisfied that he met the definition of ‘Incapacity’ granted him ill health benefits.   

36. That leads to the second question.  Benefits were payable, under the LGPS Regulations, from the date on which the member became incapable of discharging his duties.  But under the Plan Rules, whether those of 1999 or 2003, ill health benefits can only be paid once the Trustees are satisfied that the member is suffering from Incapacity.  

37. I accept the Respondent’s submission that under the 2003 Rules an entitlement to a pension arises only from the date when the Trustees are satisfied that Mr Wood meets the definition of incapacity, although if there had been undue delay on their part in reaching that view I would be prepared to make directions to ensure that no injustice is thereby caused to a member.  I see no such delay in the present case.  On the basis of the medical evidence prior to that coming from Professor Findley, the Trustees cannot be criticised for their view that Mr Wood did not meet the definition of incapacity set out in the Rules.

38. Under the 1999 Rules, benefits become payable on the first day of the month after the member leaves service; under the 2003 Rules the member must have left Service because of Incapacity for the ill health benefits to be payable.  The pension is then ‘immediate’.  In neither set of Rules, it seems to me, is there provision for ill health benefits to be paid before the member has left service.

39. Mr Wood contends that BAE should direct that his ill health benefits be payable with effect from 30 June 2001.  As a distinct ground from those addressed above, Mr Wood has not justified how, or why, this should be the case.  I have not been directed to any power on the part of BAE which enables BAE unilaterally to increase the entitlement of Mr Wood to ill health early retirement benefits.  As stated by BAE, the decision to award ill health early retirement benefits is primarily one for the Trustees.  Accordingly, I also reject this ground.

40. For the reasons set out above, Mr Wood’s complaints are not upheld.

DAVID LAVERICK

Pensions Ombudsman

9 March 2006
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