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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr G J Stoker

Scheme
:
Tyne and Wear Pension Fund (the "Fund")

Employer
:
Newcastle International Airport Ltd (the "Employer")

MATTERS FOR DETERMINATION 

1. Mr Stoker drew his preserved pension early on ill health grounds from the Carlisle City Council section of the Local Government Pension Scheme but was refused early payment of his preserved benefits under the Tyne and Wear section of the same scheme. Furthermore, on transferring his deferred benefits from Tyne and Wear to Carlisle City Council to take advantage of the early payment option, his benefit was recalculated on a lower final pensionable salary

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

REGULATIONS

3. The Local Government Pension Scheme Regulations 1997, as amended, provide:

Other early leavers: deferred retirement benefits and elections for early payment

31. - (6) If a member who has left a local government employment before he is entitled to the immediate payment of retirement benefits (apart from this regulation) becomes permanently incapable of discharging efficiently the duties of that employment because of ill-health or infirmity of mind or body - 

(a) he may elect to receive payment of the retirement benefits immediately, whatever his age, 

Re-employed and rejoining deferred members

32. - (1) Where a deferred member becomes an active member again before becoming entitled to the immediate payment of retirement benefits in respect of his former membership, he may elect to have his former membership aggregated with his membership on or after the date he becomes an active member again.

First instance decisions

97. - (9) Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health, the Scheme employer must obtain a certificate from an independent registered medical practitioner as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

MATERIAL FACTS

4. Mr Stoker worked as a Firefighter at Newcastle International Airport from 23rd April 1985 to 27th August 1996. When he left service he became entitled to a preserved pension under the Tyne and Wear Pension Fund payable from 27th June 2024, his 60th birthday.

5. He subsequently took up employment as a Firefighter at Carlisle Airport with effect from 24th March 1997. This employment also entitled him to membership of the Local Government Pension Scheme until 31st May 2001 when ownership of the airport passed to Haughey Airports Ltd. He investigated the possibility of transferring his benefits from Tyne and Wear to Carlisle City Council on joining but was advised on 3 July 1997 that as he had a lower salary with Carlisle, the same accrued service when transferred would result in a lower pension. Mr Stoker remained in the employment of the new company but went on long term sick leave in January 2001 and had his contract of employment terminated on 31st March 2002.

6. In June 2001, Mr Stoker made enquiries of both of his previous schemes about the possibility of ill health retirement.

Carlisle Airport

7. Mr Stoker was examined by Dr K Prudhoe, whose report dated 27th September 2001 concluded:

"it is premature to reach a decision on whether or not he is permanently incapable of discharging the duties of his employment until, at the earliest, his 65th birthday. I have therefore decided, for the time being, to defer completing the Medical Certificate of Permanent Incapacity until a specialist psychiatric opinion has been sought."

8. Mr Stoker was granted early payment of his preserved pension on the recommendation of the Council's Occupational Health Physician, Dr R G Bursey. Dr Bursey  had access to a psychiatric report by Dr M J Tacchi MRCPsych dated 13th November 2001 which said:

"It is my opinion that should Mr Stoker return to Carlisle he would experience a severe exacerbation of his depressive illness and be unable to work. I would support his retirement from his job on the grounds of ill health. Should he retire from this job it is likely that his depressive illness will recover in the course of the following 18 months."

9. Dr Bursey's report to Carlisle City Council said:

"With regard to the psychiatrist’s advice, I can see that there may be some apparent ambiguity. She acknowledges that Mr Stoker is a candidate for medical retirement, but at the same time indicates that he should recover from his condition in 18 months.

The critical factor is that the stresses that precipitated Mr Stoker's mental ill health remain. I absolutely agree with the psychiatrist's statement that were Mr Stoker to eventually return to his post, he would rapidly deteriorate. This is tantamount to Mr Stoker having a permanent disability in connection with his substantive post. Furthermore, given the potential for serious physical and psychological stresses inherent in firefighting, the current illness may have exposed a vulnerability incompatible with Mr Stoker's working as a firefighter elsewhere."

10. On 25th February 2002, Mr Stoker was advised by Carlisle City Council that he had been granted early payment of his deferred benefits.

Newcastle International Airport 

11. Following Mr Stoker's approach to the Employer about the early release of his preserved pension, he was referred to Dr K Prudhoe who had coincidentally previously examined Mr Stoker in connection with his application to Carlisle Airport. Mr Stoker alerted Newcastle Airport to Dr Prudhoe's previous involvement but was told that he was the doctor that they used to advise them on claims for ill-health pensions. 

12. Dr Prudhoe explained to the Employer that he had seen Mr Stoker in September 2001. He had arranged for a psychiatric report to be obtained and on the basis of that felt unable to confirm that Mr Stoker was permanently incapable of discharging the duties of his employment.

13. Following this Mr Stoker was advised by the Employer on 13th May 2002 that his application had been refused.

14. However, on the advice of South Tyneside MBC who administered the pension scheme, it was decided to seek a second opinion and Mr Stoker was referred to Dr P V Goldsmith who examined him on 11th July 2002.

15. Dr Goldsmith in her report said:

"Mr Stoker is a 38 year old man who has not suffered any previous psychiatric problems. He is currently suffering from a Moderate Depressive Episode without somatic symptoms and I would classify the condition as F32.10 according to the ICD-10 classification. As such it is a neurotic-type depression which, in the absence of a previous history, has a high chance of complete resolution. Although he continues to be symptomatic his present condition is unlikely to come within the remit of the Disability Discrimination Act 1995.

Up to now the condition has been partially treated. Further medication options with longer courses of treatment are available as well as Psychological therapies which I consider in this case would have a good chance of success. At the age of 38 it cannot be expected that the condition will continue in the long term.

In assessing Mr Stoker's eligibility for access to his preserved benefits, I have considered all aspects of his case including his medical suitability for redeployment as a Firefighter. His current condition does not satisfy the criteria of the Pension Scheme that he is "permanently incapable of discharging the duties of an Aerodrome Firefighter by reason of ill-health."

16. During his meeting with Dr Goldsmith, Mr Stoker handed her a letter from Dr Tacchi, the psychiatrist who had previously provided a report in connexion with his claim for an ill health pension from Carlisle Airport. In the letter dated 10th July 2002 Dr Tacchi wrote:

"I prepared a report for Mr Stoker on 13/11/01 for Dr Needham. In this report I stated my opinion that should Mr Stoker return to Carlisle to work he would experience a severe exacerbation of his psychiatric illness and would be unable to continue work. I supported his retirement from this job on the grounds of ill health. I made the point that should he retire from this job it was likely that this depressive illness would recover over the course of 18 months and at that time there was a possibility that he would be eligible to work in a different capacity"

17. On 24th July 2002, Mr Stoker was advised by the Employer that he did not qualify for the early release of his preserved pension on the grounds of ill health.

18. He invoked the Internal Disputes Resolution Procedure (IDRP) stage one on 5th August 2002 at which the decision of the Employer not to grant early payment was upheld.

19. At IDRP stage two, the Secretary of State confirmed the decision.

Transfer of Benefits

20. Frustrated by Tyne and Wear's reluctance to pay his benefits early, Mr Stoker decided to transfer them to the Carlisle City Council Scheme and draw them immediately. The transfer was completed on 22nd October 2002.

21. Under the Tyne and Wear Fund at the date of the transfer, he was entitled to a preserved pension of £2,861.20 per annum together with a lump sum retirement grant of £8583.60. These figures were based on Final Pensionable Remuneration of £20,306.22, Pensionable Service of 9 years and 355 days and annual increases from August 1996.

22. On transfer he was paid an additional pension of £1,874.84 per annum and lump sum of £5,624.54 together with appropriate interest.
23. Mr Stoker says:

· He advised the Personnel Manager at Newcastle Airport that he had previously been examined by Dr Prudhoe in connexion with his application for ill health benefits at Carlisle Airport and did not feel that the doctor could be classed as independent. He also feels that Dr Prudhoe could not write an objective report as he had not seen him for ten months.

· Prior to Dr Goldsmith examining him the Personnel Manager at Newcastle Airport had discussed his case with her.

· Dr Goldsmith dismissed the letter from Dr Tacchi that he presented as 'ancient history'. He queries why in the circumstances Dr Goldsmith did not arrange for a further psychiatric report.

· The Appointed Person at IDRP stage once confused facts between his employments at Carlisle and Newcastle.

24. Ms G Forster, formerly Human Resource and Development Manager at Newcastle International Airport Limited wrote on 4th August 2004:

"I spoke briefly to Dr Goldsmith when she rang me, and advised her that another doctor had previously examined Mr Stoker, and therefore he may be anxious about the re-examination and her independence. She assured me that she was totally independent, and would make her own judgement and investigation and would not be influenced by previous events."

CONCLUSIONS

25. In order to be entitled to a pension under Regulation 31, Mr Stoker has to be permanently incapable of discharging efficiently the duties of his employment, or a comparable employment, because of ill-health or infirmity of mind or body.  ‘Permanently’ is defined as until, at the earliest, his 65th birthday.  The decision as to whether Mr Stoker meets these requirements falls to his employer, in the first instance, the employer having first obtained a certificate from an independent registered medical practitioner. 

26. Carlisle Airport sought medical evidence from an independent registered medical practitioner and whilst there was some doubt as the permanency of Mr Stoker's condition in that the specialist psychiatrist thought once removed from the cause of his illness, recovery would follow within eighteen months. Carlisle Airport were persuaded by Dr Bursey's argument that as Mr Stoker's health would rapidly deteriorate should he eventually return to his post at Carlisle Airport, this was tantamount to him having a permanent disability in connection with his substantive post.

27. As required by the Regulations, the Employer carried out a similar process. also seeking evidence from an independent registered medical practitioner. Their initial choice was a doctor (Dr K Prudhoe) who had been involved in Mr Stoker's application to Carlisle Airport for early payment. Considering Dr Prudhoe's previous involvement at Carlisle, this was not perhaps a judicious choice. However, the involvement of a different doctor, Dr P V Goldsmith, effectively overrode any problem caused by Dr Prudhoe’s involvement.

28. Dr Goldsmith in her report emphasised the fact that Mr Stoker's condition had a high chance of complete resolution and that there were further treatments and therapies available that had not been tried. Her advice was that the condition was not permanent as defined under the Regulations and that ill health early retirement was not appropriate.

29. Mr Stoker questions whether Dr Goldsmith should have attached more weight to the letter from Dr Tacchi.  Dr Tacchi’s opinion appears to have been very specific to Mr Stoker’s retirement from Carlisle and not inconsistent with the opinion of Dr Goldsmith.

30. Given that the medical evidence was not clear cut there was scope for the two employing authorities to reach a different conclusion and this is what has happened.  I see no cause for criticising the decision made by the Employer; whether the decision by Carlisle Airport was properly made is not an issue before me.

31. Mr Stoker alleges that the Appointed Person at IDRP stage 1 confused matters of fact between his employment at Newcastle and at Carlisle and admitted as much to him in a telephone conversation. I do not find any evidence of this when reading the report produced by the Appointed Person.

32. As regards the issue of 'lost' benefit resulting from the transfer of his Tyne and Wear pension to the Carlisle City Council scheme, I find that the transfer, made at Mr Stoker's request, was administered according to the Regulations. Mr Stoker was advised in a letter dated 3 July 1997 that because his salary was lower at Carlisle the same accrued service when transferred would provide a smaller pension; that is what has happened. 

33. Mr Stoker was anxious to draw the value of his benefits held under the Tyne and Wear Fund and considered that a transfer would achieve this. The transfer has indeed led to his immediately receiving a pension but at a lesser rate than if the pension had been paid from the Tyne and Wear Fund where it would have been based on a higher salary.

34. The complaint is not upheld. 

DAVID LAVERICK

Pensions Ombudsman

26 August 2004
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