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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr Leslie Appleyard

	Scheme
	:
	Silver Cross Limited Retirement Benefits Plan (Plan)

	Respondent
	:
	1. Standard Life Trustee Company Limited (the Trustee)

2. Standard Life Assurance Company (SL) – the administrators to the Plan


MATTERS FOR DETERMINATION 

1. Mr Appleyard claims that:

1.1. the Trustee and SL gave him misleading information in 2000, in as much as it did not include a warning that his eventual benefits could be reduced;

1.2. had he been aware that his eventual benefits could be reduced, he would have taken early retirement in 2000 rather than waiting until his Normal Retirement Date (NRD), and as a consequence he has lost out on two years of pension payments; 

1.3. the Trustee did not look after his pension during the period of winding up, in that the fund was being drained by other members taking transfer values to other schemes;

1.4. the solvency of the Plan took three years to resolve and not the one year as stated; and

1.5. he was denied access to managers and the Trustees. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT PROVISIONS OF THE PLAN AND STATUTORY PROVISIONS

3. The Declaration of Trust and General Rules (the Rules) (incorporating amendments up to 1999) relating to the operation and administration of the arrangement are known as the Stanplan F (Stanplan).  Stanplan was established by Declaration of Trust dated 13 December 1973.

4. Rule 6A(3) of the Rules sub-headed “Early Retirement” provides:

“If a Member retires from the Service with the consent of the Employer before Normal Retirement Date but on or after the fiftieth anniversary of his birth or retires at any time before Normal Retirement Date on account of Incapacity, there shall be payable to him out of the Fund in accordance with section (5) of this Rule, but only if the Member so requests, a reduced annual pension equal to a percentage (to be determined by the Trustee according to the period between the date the first instalment of pension falls due and Normal Retirement Date and certified as reasonable by the Actuary) of the pension payable in accordance with Rule 8A…” 

5. Section 75 of the Pensions Act 1995 headed “Deficiencies in the assets” provides:

“(1) This section applies in relation to an occupational pension scheme other than a scheme which is-

(a) a money purchase scheme, or 

(b) a prescribed scheme or a scheme of a prescribed description.

(2) If –

(a)           at any time which falls –

  (i) when a scheme is being wound up, but

  (ii) before any relevant event in relation to the employer which occurs while the scheme is being wound up, 

the value of the assets of the scheme is less than the amount at that time of the liabilities of the scheme, and

(b) the trustees or managers of the scheme designate that time for the purposes of this subsection (before the occurrence of an event within paragraph (a)(ii)),

 an amount equal to the difference shall be treated as a debt due from the employer to the trustees or the managers of the scheme.”

6. Regulation 3 of The Occupational Pension Schemes (Deficiency on Winding-up etc) Regulations 1996 headed “Calculation of the value of scheme liabilities and assets” provides:

“(1) Subject to regulations 3A to 3D, the liabilities and assets of a scheme which are to be taken into account for the purposes of section 75(1) [The Pensions Act 1995]and their amount or value shall be determined calculated and verified by the actuary –

(a) on the general assumptions specified in paragraphs (2) and (3) of regulation 3 of the MFR Regulations…”      

MATERIAL FACTS

7. Mr Appleyard was employed by Silver Cross (now known as SX Realisations – in liquidation) when it went into administration in May 1999. He says that following this he was employed by the new owners until he retired in March 2002.  

8. Silver Cross participated in Stanplan, a centralised multi-employer final salary arrangement run by SL and of which the Trustee is the sole trustee, catering for non-associated employers who each establish their own benefits section of Stanplan for their employees and who thus become a participating employer within Stanplan.  

9. On 24 March 1999, the actuary to the Trustee (the Actuary) presented the actuarial valuation and report as at 6 April 1998, showing the Plan to be 103% funded on an ongoing basis and the solvency position to be 117% on the Minimum Funding Requirement (MFR) basis or 91% to the ‘Cost to Insure’ basis.  With regard to the solvency position of the Plan the Actuary explained:

“For the purpose of this section solvency is measured in two ways:-

· The ability of the scheme to meet the Minimum Funding Requirement, and 
· The ability of the scheme assets to purchase benefits from an insurance company (i.e. cost to insure).
Both approaches are significantly different from the measurement that was used to determine the solvency position at the last review, and are different from the method and assumptions used to determine the ongoing funding position.

…

If the scheme were actually to discontinue at any time in the future, the ability of the scheme’s assets to purchase the benefits due would be very sensitive to market conditions at the time.”      

10. In May 1999, the Trustee received a letter from Ernst & Young (E&Y), telling them that the Court had made an administration order that enabled E&Y to take over the affairs of Silver Cross with effect from 11 May 1999.  E&Y aimed to keep Silver Cross as a going concern.  They asked the Trustee to submit a detailed statement of any sums due (or contingently due) to them from Silver Cross.  The letter was addressed to the Trustee as a creditor of Silver Cross and also said that within three months (or such longer period as the Court allowed) of the date of the order, E&Y were required to send the Trustee a copy of their proposals for Silver Cross.  

11. On 19 May 1999, Marshall Wooldridge – a firm of insurance brokers – wrote to Mr Appleyard to tell him that they were endeavouring to alleviate any fears that he might have about his Plan benefits, in light of the recent announcements and redundancies.  They told him that his pension was secure and any benefits due would be paid up to and including the date of his leaving service.  While he did not have the option to continue accruing benefits under the Plan, Marshall Wooldridge said that it should be possible to take early retirement (with employer consent) or transfer the value of his Plan benefits elsewhere.   However, this was on the basis that Silver Cross continued as a going concern.   

12. In late July 1999, a firm of independent financial advisers – the Pensions Partnership (the Partnership) – wrote to Mr Appleyard, informing him that they were working alongside Marshall Wooldridge, whom they described as the Plan’s administrators.  Marshall Wooldridge had originally been appointed by Silver Cross to deal with the setting-up of the new trust.  The Partnership sent him an analysis of the comparative benefits that a transfer payment of approximately £57,600 from the Plan could secure for him under a personal pension/buy-out bond.  They explained that – in view of the short period of time to his normal retirement date (at age 65 in March 2002) – the transfer payment would need to yield an investment growth of 12.42% in order to provide him with the required pension.  This was described as an “optimistic expectation”.

13. The Partnership wrote to Mr Appleyard on 31 August 1999, following a meeting with him at which his Plan benefits were discussed, to say that they could not recommend a transfer to a buy-out bond.  They pointed out that there was a possibility that the Plan was under-funded and that all members’ benefits would be scaled down.  They offered to discuss his options when further information on the Plan’s financial status was available.  The minute of the meeting (held on 16 August 1999) shows that Mr Appleyard preferred the guarantees offered by the Plan and had decided not to transfer.

14. On 9 November 1999, Mr Appleyard received a letter from the Trustee, saying that as Silver Cross had ceased to participate in the Plan the Trustee would be undertaking to wind it up and distribute its assets.   The Trustee was legally required to keep him informed of progress in the wind-up and promised to update him within the next 12 months.  The accompanying notice explained that Silver Cross had ended its participation in the Plan from 28 May 1999 and proposed to wind up the Plan “as soon as possible thereafter”.  The Actuary was investigating the Plan’s assets and expected to have the final details within a year of the issue of the notice.  As soon as possible after that date, he would receive a further notice that would provide full details of his benefits and options.

15. On 10 November 1999, E&Y sent SL a cheque that had been obtained from the Department of Trade and Industry for £14,296.16 in respect of outstanding contributions to the Plan from Silver Cross. E&Y said that they also had records of employee contribution deductions made in the period during which Silver Cross had traded after E&Y were appointed, but that they needed SL’s help to calculate the amount of employer contributions that were due. Once they knew this, they intended to make a payment to the Trustee for the outstanding amount. E&Y subsequently reminded SL about this, but there is no record of SL replying.   

16. A termination notice that Mr Appleyard also received in November 1999 explained that his pensionable service under the Plan had ended from midnight on 28 May 1999 and drew his attention both to the section of the Plan booklet that concerned benefits on leaving pensionable service and the summary that set out his benefits and options.  

17. On 27 June 2000, Standard Life issued various retirement statements to Mr Appleyard, in response to a request from him on 22 June.  The statements showed that if he were to retire that month his annual pension could be either £3,645.12 (without commutation) or £3,011.23 with a tax-free sum of £7,559.74.  However, if he chose to retire in March 2001, his pension would be £3,692.64 or £3,011.23 with a tax-free cash sum of £7,924.20.  The final estimate related to retirement as at March 2002 (his Normal Retirement Date), showing an annual pension of £5,004.48 or a residual annual pension of £3,747.12 with a tax-free cash sum of £15,244.16.  These figures did not include any pension secured by Mr Appleyard’s AVC fund. The statements containing these figures stated that they were not guaranteed, while the accompanying letter explained that the solvency of the Plan had not been established and that:

“…it may be in your interests to delay taking early retiral until the solvency has been determined.”   

18. The Trustee’s records show that an actuarial valuation in respect of the Silver Cross section of Stanplan was issued on 1 December 2000, with an effective date of 1 January 2000.  Unfortunately, the Trustee has been unable to provide a copy of this report.   

19. On 5 December 2000, the Trustee wrote to E&Y, saying that since the Plan had discontinued in May 1999 little progress had been made in the wind-up. The Trustee said that in the interests of the members, wind-up should be progressed. The Trustee further explained to E&Y that the acceptance schedule (the Schedule) was necessary in order that it could decide the timing of the surrender of the contract [underlying the Plan].  However, completion of the Schedule was not obligatory and the Trustee could, with the advice of the Actuary, proceed with the wind up.  The Trustee needed a decision from E&Y by 5 January 2001, but in its absence the Trustee would agree with the Actuary on how to proceed to wind up the Plan.

20. An internal SL memorandum from the section administrating the Plan to the Actuary, sent on 15 January 2001, explained that E&Y had not replied to the December 2000 letter.  The administration section requested the Actuary’s instructions to produce the definitive calculations in order to determine the buy-out deficit. The administration section also asked the Actuary to confirm whether or not he would be pursuing the employer for the buy-out deficit.  In the event that he would not be doing so, the administrator would calculate the reduced benefits, on the basis that each member would be allocated an MFR “pot”, with GMP secured as a priority.  All other benefits would then be allocated pro-rata on SL’s insured rates.

21. On 19 January 2001, the Actuary confirmed to the administration section that they should go ahead and produce the definitive calculations.  He confirmed that the company was in administration, but that a different E&Y office was dealing with it.  He felt that that might explain the lack of response to SL’s queries.  Acting on the assumption that there was no statutory debt, his view was that it would be worth lodging a claim but not pursuing it further.  He referred to a previous occasion when court-appointed company administrators had agreed to accept the statutory debt but not a “call upon” debt.  He suggested that the administration section calculated the Plan benefits assuming that they would be cut back while the Trustee wrote to E&Y to gauge the attitude towards such a claim.

22. On 19 January 2001, the Trustee wrote to E&Y to explain that, as Trustee, they were proceeding to wind up the Plan and undertaking calculations.  It seemed likely that the liabilities of the Plan would be greater than the assets.  Whilst it was not yet known whether there would be a statutory debt, the rules of the Plan provided that the Trustee must still call upon the employer to make good any additional deficit, even where the Plan was solvent on the statutory basis.  The Trustee requested that E&Y provided sufficient information on the current situation of the employer to enable the Trustee to make its decision about the likely repayment of any deficit.

23. On 29 June 2001, the Trustee notified E&Y that the Actuary had completed the calculations based on assets and liabilities as at 19 January 2001, and that these calculations showed the deficit to be £453,980 on the cost of insurance basis.  The Trustee had selected the date in question as the wind-up date for the Plan, since E&Y had not communicated on the matter.  The Trustee sent E&Y a further copy of the Actuary’s letter of 5 December 2000, by way of background to their current request.  The Trustee further explained that the Actuary would now need to make further calculations in order to assess the extent to which members’ benefits would need to be cut back.  The basis of the calculations would obviously depend on the total assets of the Plan and the Trustee therefore would find it helpful to know as soon as practical how much, if anything, would be available from the realisation [of the company’s assets].  

24. On 1 October 2001, the Trustee sent E&Y a reminder about their letter of 29 June, reiterating that they needed to know whether E&Y would be admitting the Trustee’s claim.

25. On 22 November 2001, SL sent Mr Appleyard a reminder that his retirement was forthcoming on 19 March 2002 and that they would be contacting him about eight weeks before then to quote his Plan benefits.

26. On 7 December 2001, the Trustee sent a further letter to E&Y, saying that they were under pressure from members to wind up the Plan and that they were unable to do so until they could state with certainty the total fund available to secure Plan benefits.

27. On 14 January 2002, E&Y replied that in view of the quantum of the Trustee’s claim, its admittance would have a significant impact on the outcome of the creditor’s voluntary arrangement (CVA). E&Y said that it would be taking legal advice on the matter.

28. On 30 January 2002, E&Y wrote to the Trustee stating: 

“Under the terms of the CVA I have discretion to allow any creditor to be included and bound by the CVA notwithstanding that they did not have notice of nor were they entitled to vote at the creditor’s meeting. However in view of the quantum of your claim its admittance would reduce the estimated final dividend available to creditors by exercising my discretion to allow your claim to be admitted. I therefore intend to seek the other creditors’ views but I cannot see any commercial reason for them allowing you to participate in the CVA.

In view of this it is likely that ultimately I will have to reject your proof and you will then need to make a Court application within 28 days of such notice of rejection.”

29. On 27 February 2002, the Trustee replied to E&Y stating that given the limited likelihood of success of their claim it seemed wasteful to all parties to pursue it. 

30. On 22 January 2002, SL sent Mr Appleyard his retirement quotation, which showed that his maximum annual pension without tax-free cash commutation was £3,398.64, while if he commuted this, the tax-free cash sum would be £4,696.20 with a residual annual pension of £3,011.28.  SL referred to enquiries that Mr Appleyard had been making about the solvency position of the Plan and told him that they would revisit his pension entitlement when this had been ascertained.

31. On 19 March 2002, Mr Appleyard complained to SL about the reduction in his Plan benefits, citing the illustrations issued in June 2000 and SL’s comments at that time that it might be in his interest to delay his early retirement. In particular, Mr Appleyard asked why he was not warned of the perilous state of the fund after wind-up started.  

32. SL replied on 10 April 2002 to explain that (with the exception of the 27 June 2000 illustration) the benefits quoted to Mr Appleyard had been produced on a restricted basis.  This was because SL’s initial calculations had shown that the Plan had insufficient assets to provide full entitlements and the two claims that the Trustee had put in to E&Y (referred to in the letter as the liquidator) had been refused.  Once SL had calculated each member’s entitlement, they would then review the benefits of those who were already receiving restricted pensions to establish whether any additional payments were due.  However, the illustration issued on 27 June 2000 had been produced on the basis that there would be enough moneys to provide Mr Appleyard’s full Plan entitlement.  The illustration had been issued for the purpose of information only, to give Mr Appleyard an indication of his benefits.  Finally, SL told Mr Appleyard that winding up an occupational pension scheme was a lengthy and complicated process.  

33. On 13 May 2002, SL wrote to an independent financial adviser that Mr Appleyard had appointed earlier that year. They sent the adviser a copy of the Discontinuance Valuation and explained that, if Mr Appleyard took his Plan benefits, he would be included in any [augmentation] review exercise.  Any additional benefits granted as a result of this, however, could be only in the form of extra pension.

34. On 6 June 2002, Mr Appleyard agreed to the benefits quoted to him in February 2002, on the basis that he would be included in any review exercise.  

35. On 8 July 2002, SL offered Mr Appleyard £1,000 for the distress and inconvenience caused by their not dealing with his enquiries in an appropriate manner.  They conceded that all benefits illustrations should have been issued on a restricted basis and that the non-guaranteed illustration of 27 June 2000 set unrealistic expectations.  They also accepted that their letter of 27 June 2000 should have clearly explained the underlying position with respect to the Plan funding and fully explained the possible consequences of delaying taking his benefits. 

36. After a brief exchange of correspondence with SL, Mr Appleyard formally applied through the internal dispute resolution procedure (IDRP) on 3 October 2002.  The Trustee’s response to Mr Appleyard in accordance with the IDRP was issued on 3 December 2002.  The chief points raised in this were:

36.1. The Trustee felt that, while the 27 June 2000 letter did not explicitly state that it would be in Mr Appleyard’s interests to delay his retirement, nevertheless it recognised that its wording would have been one factor in his decision not to draw his benefits at that time and/or not to transfer his benefits out.  That was the reason for the compensation offered to him earlier, which he could take without prejudice as to carrying on with his complaint.

36.2. From the date that Mr Appleyard’s former employer had gone into administration, SL had restricted benefits settled (such as transfer payments) to avoid the fund moneys being drained.  

36.3. The Plan had gone into wind-up because Mr Appleyard’s former employer had gone into administration.  There was no question therefore that SL would have been able to persuade Silver Cross to make the shortfall up.  The Trustee had requested and received outstanding contributions from E&Y.  As soon as the likely deficit was known, the Trustee had approached E&Y with a claim.

36.4. The Trustee conceded that the investigation into the solvency situation had taken longer than a year, but not that the Trustee had offered no explanation behind this.  The Plan wind-up had been complicated by Silver Cross going into administration.  Contact was first made with E&Y in May 1999 but it was not until January 2002 that – after repeated requests – the Trustee had finally received conclusive information that no payment would be made in respect of the Plan. 

36.5. On 11 December 2002, SL told Mr Appleyard that his benefits had been recalculated and that his annual pension was increased from £4,533.60 to £5,569.20 from January 2003 (these pensions were inclusive of the pension secured by his AVC fund).  In addition he would receive a special single payment in January 2003 of £1,326.96, being the arrears relating to the increased pension payment from March 2002.

37. Mr Appleyard applied to me in May 2004, the arguments in support of his application being as set out below.

38. In response to my enquiries, E&Y state that the CVA was approved by creditors on 30 March 2000. There was never any prospect of the Trustee’s claim being paid in full. The total distribution to unsecured creditors under the CVA amounted to £674,851, against a total claim of £1,906,790. The Plan, as an unsecured creditor, would have only been in a position to be admitted to the CVA if the claim had been submitted prior to 30 March 2000. E&Y add:

“The CVA proposals included all creditors shown in the directors’ Statement of Affairs at the date of Administration being 11 May 1999. Had the directors included a contingent liability, if known at the time, then Standard Life Trustee Company (the “Trustee”) would have been notified of the CVA. Any claim submitted by the Trustee would have been adjudicated in accordance with the CVA proposals.”

SUBMISSIONS

39. Mr Appleyard’s position can be summarised as follows:

39.1. He says that in all his frequent dealings with SL (in its administrative capacity, specifically the department that dealt with the wind-up of final salary pension schemes) he was never informed about what was happening with the wind-up itself.   The Trustee failed to protect his pension. 

39.2. He says that, if he had been kept informed about the winding up of the Plan, he would have retired sooner and received larger benefits than he did by continuing working until his Normal Retirement Date.  

39.3. Despite their protests to the contrary, the Trustee and SL issued the 27 June 2000 illustration on an unrestricted basis.  On receiving those figures he considered that his benefits were safe and protected and took no action to draw them early, which he would have done if he had known the true situation.  He has therefore lost out on two years’ worth of benefits payment by carrying on working rather than taking his pension.  It was not unreasonable that he should have expected reliable information from the Trustee.    

39.4. He has pointed out that, although the Trustee has said that it was not until January 2002 that the position was finalised, it has also said that it was clear in January 2001 that there was a deficit.  

40. The response by both the Trustee and SL to Mr Appleyard’s submissions is:

40.1. The Trustee has already given its reasons to Mr Appleyard for his pension not being the full amount, in the IDRP.  

40.2. Mr Appleyard was aware of his former employer’s financial situation.  Even if Mr Appleyard had been regularly updated, it was not until January 2002 that the Trustee knew the final position.  Even if the Trustee had told Mr Appleyard and the other members of the implications of the employer’s solvency, on a regular basis, this information would have made no difference to the outcome regarding his Plan benefits.  

40.3. The Trustee was in no position to move forward with any claim until E&Y had confirmed how much (if any) of a dividend the Trustee would receive if the Trustee could finalise the wind-up.   

40.4. The £1000 payment was in recognition of the distress and inconvenience caused through poor communication, not compensation for Mr Appleyard’s claim, as well as to recognise that the initial wind-up forecast timetable was inaccurate.  The Trustee agreed that the information provided was not the best that could have been given.  However, in the 27 June 2000 letter, the Trustee and SL were unable to provide advice.  The position was unclear at the time: the word “may” accurately reflected this.   This did not constitute advice to Mr Appleyard that it “would” be in his interests to delay retirement.  Any such   decision was always one that Mr Appleyard would make and he was free to seek advice on what action he should take in the circumstances. 

40.5. If Mr Appleyard had claimed his benefits in June 2000 on the basis of the illustration provided, the error would have been identified at that time and reduced benefits payable.  The Trustee made no promises to Mr Appleyard as to the level of his benefits. 

40.6. E&Y paid over to the Trustee an amount that represented outstanding contributions - while E&Y’s letter implies that there were additional employer contributions outstanding, this was a misunderstanding on their part.  The amount paid over comprised both employer and employee contributions.

CONCLUSIONS

The Trustee and SL gave Mr Appleyard misleading information in 2000 which did not include a warning that his eventual benefits could be reduced

41. Both the Trustee and SL accept that the retirement benefits quoted to Mr Appleyard in June 2000 should have been issued on a restricted basis and had set unrealistic expectations. To compensate Mr Appleyard for the distress and inconvenience he may have suffered as a result of this, they have paid him £1,000 which he has accepted.  

42. The statement sent to Mr Appleyard in June 2000 contained a disclaimer that the benefits quoted were not guaranteed. The Trustee has explained that, if Mr Appleyard had decided to proceed with drawing his benefits on the basis set out in the statements, the error in the figures would have been identified at that point and correct figures issued in their place. Mr Appleyard is not, as a matter of law, entitled to receive incorrect benefits simply because he has been quoted these.

43. While I accept that giving misleading information is maladministration, apart from distress and inconvenience for which he has already been adequately compensated, I cannot find that Mr Appleyard has suffered any financial injustice. I therefore do not uphold this part of his complaint.

If Mr Appleyard had been aware that his benefits could be reduced he would have taken early retirement in 2000  

44. Mr Appleyard says that, on receiving the June 2000 statements, he considered that his benefits were safe and protected and took no action to draw them early, which he would have done if he had known the true situation. The Rules provide that, in order for an early retirement pension to be paid from the Plan, the employer has got to consent to the member retiring early. There is no evidence to show that Mr Appleyard had applied for early retirement or that, if he had done so, E&Y, acting on behalf of Silver Cross, would have consented.

45. Furthermore, the Plan was in the process of being wound up and any early retirement benefits would either be restricted or settlement delayed until the winding up had been completed. Therefore, even if Mr Appleyard had applied and been granted early retirement benefits in June 2000, he would not have received his full benefits at that stage or any later stage. I cannot find therefore that he has suffered any financial loss as a direct result of his decision to postpone taking his benefits until the Plan assets were finalised.   

46. In addition, Mr Appleyard continued to work up until his Normal Retirement Date, March 2002 and there is nothing to show why he would have retired before then. Mr Appleyard has provided no good reason to show why, based solely on the possibility that his final pension may be less than he had been quoted, he would have been prepared to suffer a reduction in his income, as a result of giving up work, by retiring early in June 2000 on a pension of £3,645.12 (or £3,011.23 with a tax free cash sum of £7,559.74). I therefore cannot accept that Mr Appleyard could or would have retired early in June 2000.

47. Consequently, I do not uphold this part of Mr Appleyard’s complaint.

The Trustee did not look after Mr Appleyard’s pension, in that the fund was drained by members taking transfer values to other schemes 

48. The Trustee says that transfer values paid to members during the winding up of the Plan were calculated on a restricted basis (see paragraph 36.2). Mr Appleyard has provided no evidence to disprove this. It was not maladministration for the Trustee to pay transfer values from the Plan provided that the amounts paid have regard to the solvency of the Plan. As I cannot find that there has been maladministration, I do not uphold this part of the complaint.

The matter regarding the solvency of the Plan took three years to resolve and not the one year as stated

49. The Trustee has conceded that it took longer than a year to resolve the matter regarding the solvency of the Plan (see paragraph 36.4). 

50. It is clear from what E&Y say that a claim from the Trustee needed to be made before 30 March 2000 for it to be considered under the CVA. There is nothing to show that E&Y had informed the Trustee of the CVA prior to January 2002.  Any claim by the Trustee would only be made if there was a deficit under the Plan on the statutory basis – the MFR basis. The actuarial valuation as at 6 April 1998, which was issued in March 1999, shows that the Plan was 117% funded on the MFR basis (see paragraph 7). Therefore, when E&Y contacted the Trustee in May 1999 about Silver Cross going into administration, the Trustee would not at that time have had any concerns about a deficit under the Plan. 

51. Until the decision was made as to when the winding up of the Plan would start and the definitive calculations completed, the solvency position of the Plan on the statutory basis could not be determined. The decision to start winding up the Plan was made on 19 January 2001 and it was not until June 2001 that the definitive calculations were completed. 

52. The question I need to ask is: “Could the Trustee have decided to wind up the Plan earlier and completed the definitive calculations before 30 March 2000?”. The period from the time E&Y first contacted the Trustee, in May 1999, to the time the CVA was approved by the creditors, is just over 10 months. Given the amount of work involved in notifying the members and in carrying out the definitive calculations, I am not convinced that the Trustee would have been in a position to submit a claim in respect of the CVA before 30 March 2000.   

53. For the reasons given in paragraphs 50 to 52 above, I do not uphold this part of the complaint. 

Mr Appleyard was denied access to managers at SL and the Trustee

54. There is no evidence to show failure on the part of SL or the Trustee in responding to Mr Appleyard’s queries or that Mr Appleyard was denied access to managers at SL and the Trustee. I do not therefore uphold this part of the complaint.  

CHARLIE GORDON

Deputy Pensions Ombudsman

24 August 2007
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