P00158


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Tate Smith Limited (the Trustee)

	Scheme
	:
	Tate Smith Limited Pension and Life Assurance Scheme (the Scheme)

	Respondent
	:
	Alba Life Limited (AL) previously known as Britannia Life.


MATTERS FOR DETERMINATION 
1. Tate Smith Limited, the sole trustee of the Scheme, through its pension advisor Budge and Company Limited (IFA), complains of maladministration on the part of AL, in that AL changed the investment strategy of the Scheme without informing the Trustee or the IFA.  The IFA says the result was that what was thought to be a deposit administration contract, a relatively low risk vehicle, effectively became akin to a managed fund contract with higher equity and property content and hence a higher investment risk, and the funds available to the Scheme have been substantially reduced.     

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE POLICY

3. Technical Specification for the Genesis Group Pension Plan:

“1. Introduction

1.1 The Britannia Life Group Pension Plan is designed to provide employee retirement benefits approved under Section 591 of the Income and Corporation Taxes Act 1988.  Death in service and disability benefits can also be provided.

1.2 The Plan is funded on a deposit administration basis with contributions payable into deposit accounts.  There are no explicit administration charges and the full amount of each retirement contribution is invested.”

“3. Money Purchase Plan

3.2
Pensions benefits can either be purchased with Britannia Life or with any other authorised life assurance company without penalty.”

 “9. Assured Growth Fund

9.1 The strategy of the Assured Growth Fund is to maximise investment returns whilst providing capital protection.  This is achieved by investing in convertible stocks, a highly specialised area where Britannia Life has gained considerable expertise.

9.2 Convertibles are essentially fixed interest stocks with additional rights to convert into the issuing company’s equity at pre-determined prices.  This gives both the security of a regular income and the chance to participate in the underlying growth of the company.

9.3 An interest rate of 13.0% was declared for the period 1 January to 31 December 1989, 11.75% for 1 January to 31 December 1990, and of 11.25% for 1 January 1991 to 31 December 1991. 

9.4 Interest rates are declared after determining the performance of the fund less an allowance for administration and marketing costs.  Such costs are spread over the anticipated lifetime of the fund.”  

“14.
Discontinuance of Premiums

14.1 If Plan contributions are discontinued, death in service and disability benefits will cease.

14.2 A charge may be made at discontinuance and/or on any subsequent transfer of its assets thereafter to reflect costs incurred but not yet recouped, particularly in the early years of the contract.  This may also reflect actual investment performance.

14.3 Any substantial changes to the scheme membership may be treated as a partial discontinuance with charges being levied in a similar manner to 14.2 above.”

4. Marketing Literature for the ‘Assured Growth Scheme Omega Plan’, described it as ‘A deposit administration contract for group pension schemes under the 1970 Finance Act uniquely combining the merits of final salary and money-purchase arrangements.’   The Technical Specifications attached to the marketing booklet included a paragraph about the Assured Growth Fund, which stated:

“All retirement contributions are invested in individual accounts under the Assured Growth Fund which is a deposit administration portfolio.  The retirement contribution is the total premium payable less the cost of death in service benefits and less all charges payable.  The scheme is invested mainly in convertible stocks; a small portion will be held in short-term assets.  It is designed to maximise investment returns and to provide capital protection.”    

5. Letter dated 15 April 1987 from the Assistant Pensions Superintendent at AL to the IFA:

“Tate-Smith Limited and [another scheme]

Further to your recent conversations with X, I can confirm what action we are taking with these two schemes. 

1. The deferred benefits under the existing controlled funding policies are being cancelled and the transfer values are being applied to other contracts.

2. The total internal transfer values available and the allocation of those are shown below…..

[These show that two thirds of the transfer values were allocated to the Assured Growth Fund and one third to the PBGF]

3. We shall pay single premium commission on the transfer values to the deposit contract but no commission on the transfer values to the PBGF

4. Future premiums will be applied on a two thirds deposit/ one third PBGF basis and will qualify for normal commission…”    
MATERIAL FACTS

6. The respondent was previously known as Britannia Life, and is now called Phoenix Life Limited, but I refer to it throughout this document as Alba Life (AL), because it was AL which provided a response to the complaint.     

7. The Scheme is a Group Pension Scheme.  It was established in 1987, as the successor to a previous with profits policy, also held with AL.  No policy document was issued at the inception of the Scheme, but AL have surmised that the terms and conditions which would have been agreed between them and the Trustee are contained in:

· the Technical Specification for the Genesis Plan, above, and

· the marketing documentation for the Omega Plan which explains the design of the Scheme and how charges would be applied, and

· the letter dated 15 April 1987.

The IFA has not contested that these documents exist The documents are, however, generic.  A scheme specific policy document setting out provisions and conditions has not been produced.  The Genesis and Omega Plans are purely investment vehicles used by the trustee of a scheme to provide the benefits for its members.  

8. The IFA says that, at the time the Policy was established, in 1987, he had structured a portfolio with an internal switch into various unitised funds offered by AL, and this proportion was considered to be suitable for a more low risk investment than their gilt fund, which at one point was considered.  However, in view of the guarantees attaching to the contract, the current interest rate return and the contract being backed by convertibles, it was deemed an acceptable compromise to gilt funds, as it offered similar security although not as great as gilts, but with added return that would have benefited the Scheme in general. 
9. The Scheme commenced winding up on 6 April 2001. As part of the winding up process, the investments in the Deposit Administration Contract were needed to purchase annuities for the pensioners whose pensions were at the time being funded from the Trustee’s Bank account on an ongoing basis. The IFA understood that the full value of the policy could be withdrawn free of penalties.

10. The IFA, on behalf of the Trustee, requested to withdraw £40,000 from the Assured Growth Fund (AGF) to pay for existing pensioners until such time as annuities could be purchased for them.  The Trustee, in addition, requested a valuation of the fund.  On 23 May 2001, AL confirmed that the market value of the fund on 31 October 2000 was £88,952.42, and on 29 May 2001, AL confirmed that the current surrender value of the Policy was £84,085.49.  This value was guaranteed until 12 June 2001 unless the FT Indices fell by more than 3%.

11. On 30 May 2001, the Trustee queried why the market value of £88,952.42 was so low, given that the notional fund value had been quoted in the statement of assets dated 31 October 1999, as £135,971. .

12. On 29 June 2001, AL explained that the asset value normally quoted in the Statement of Assets at each renewal date was made up of the sum of all the individual accounts plus the Scheme common account. The Scheme’s funds were held in the common account, as there was no individual allocation.  This assumed that the Scheme would remain in force.  These accounts accumulated at rates declared each year by AL’s appointed Actuary.  There was a smoothing effect applied to these declared rates of interest, in comparison to the actual investment experience, which determined the surrender value.  For example, even for years in which the underlying Scheme assets achieved a negative rate of return, the interest was still positive.  The surrender, or market, value of the assured growth policy used an asset share basis to calculate the surrender value available. The Actuary would look at the actual income and outgoings over the period and would apply AL’s actual expenses incurred and actual investment returns to calculate the surrender value available.  This value represented the true realisable value of the policy upon surrender.  In this way, continuing policyholders of the AGF did not gain or lose out as a result of schemes discontinuing.  

13. On 6 July 2001, the IFA confirmed to AL their intention to consider buying annuities for pensioners, who were at that time receiving their pensions from the fund on an ongoing basis.  The IFA asked for confirmation that, if the Trustee encashed funds to purchase annuities, surrender penalties would not apply. AL confirmed, on 25 July 2001, that the total required to buy existing pensioners’ annuities was in the region of £313,000. AL further confirmed that, if the total proceeds of the policy were encashed, the amount available would be the surrender value.  The latest figure calculated was £84,085.49 on 29 May 2001, but this would be updated on the actual date of the surrender.  The figure would be calculated using an asset share basis and would not involve using explicit charges.  The value would be the same if the funds were used to purchase pensions with AL or were transferred elsewhere.  If the Trustee chose to encash £40,000, there would be no explicit surrender charges, however, the withdrawal of £40,000 would obviously deplete the remaining funds and would affect the eventual surrender value.

14. The IFA responded:

“This was originally an insured scheme with FS Assurance and it has followed through on the various changes and we agreed with you, that we would invest part of the monies in your unitised funds which you can see is the case and the balance was left in a deposit administration contract to be available without penalty when pensions had to be purchased.  The Trustees have run this as a private fund and the company is aware of the changes in the marketplace that it is not really viable for a company of Tate Smith’s size to continue with a Final Salary commitment.  In the past we have uplifted open market options to secure annuities and I cannot understand why you cannot now make available the open market option without penalty for annuity purchase as that has always been our understanding of the position.  I know Alba Life has changed ownership, but we have done it in the past and I cannot see why we cannot follow through this way for the future

“I was quite happy to leave it on annuities purchased with Alba Life to tie up loose ends, but open market costs with Legal & General is £253,178.  Can we arrive at some compromise basis as penalties are not acceptable and can you match Legal & General’s costs and I am happy to increase the funds coming to you.”     

15. £40,000 was paid from the fund to the Trustee on 20 September 2001.

16. In December 2001, AL produced a statement of assets as at 31 October 2001 showing a surrender (or market) value for the Scheme of £37,806 .82, which was 32.79% of the face value of £115,285.75 of the Policy.  The statement also showed that the asset backing of the policy was then 31% in fixed interest and 69% in equities and property.

17. Further correspondence ensued between the IFA and AL during the course of which it became clear that the lower than anticipated surrender values were not caused by the imposition of any surrender charges or disputes about how the values were calculated, but by the make up of the fund itself.   

18. The IFA complained to AL, on behalf of the Trustee, that it had always believed that the Policy was a ‘deposit administration contract’ with an asset backing of predominantly fixed interest securities to provide the interest guarantees.  The IFA said that its understanding was borne out by AL’s literature for the contract which stated that the asset backing was convertibles. 

19. AL’s response (which I summarise here but recite in more detail below) was that the market in convertibles did not expand in the way forecast, and they had decided to invest instead in a combination of fixed interest investments and equities.  The Scheme remained a deposit administration contract, and the underlying guarantees in the Policy had not been changed but the choice of investments had affected the rates of return.      

20. The IFA, on behalf of the complainant, consulted The Pensions Advisory Service (TPAS) but the matter was not resolved to his satisfaction and he applied to me.

SUBMISSIONS

21. The IFA has told me that:

AL did not inform him or the Trustee of the drastic change in the asset backing of the policy giving the Trustee no opportunity to take remedial action.

As a result the Scheme’s risk profile became unbalanced since the date of the change, and what the Trustee thought was a relatively safe asset became something akin to a managed fund contract.

22. Given the financial conditions at the time of the surrender value quotation, the Trustee was effectively faced with a surrender penalty of 67.21% compared to about 3.67% which was the IFA’s own estimate of a reasonable penalty if the asset backing had continued to be convertibles.  

23. Despite these changes, AL have continued to present the policy as if it were a deposit administration contract, which it clearly no longer is under any reasonable definition of the term.  In fact, the “face value” of the contract has become a meaningless fiction, because the amount paid out can never exceed the current surrender value even when the last member retires and the contract is deemed to have been surrendered. 

24. The IFA had always been of the impression that the AGF operated on a Deposit Administration basis and this is confirmed in Clause 1.2 of the Genesis Plan specification as follows:

“1.2 The plan is funded on a deposit administration basis with contributions payable into deposit accounts.  There are no explicit administration charges and the full amount of each retirement contribution is invested.”

The IFA believes that, when a pension consultant sees the words “Deposit Administration”, he expects to find a contract which provides capital protection, a minimum interest rate, a minimum annuity rate (for older contracts), a guarantee that the Guaranteed Minimum Pension will be provided for contracted out schemes (pre 1997) and an asset backing of predominantly fixed interest securities (at least 80%) to provide these inherent guarantees.

25. The IFA confirms that this is exactly what the Omega Plan and Genesis Plan, when read together, do in fact imply, and paragraph 9.1 of the Genesis Plan explicitly states that the asset backing is convertible stocks, a form of fixed interest security with options to convert to equities, in which he believed AL had considerable expertise. 

26. The IFA further states that Paragraph 9.4 of the Genesis Plan goes on to say that interest rates are declared after determining the performance of the fund less an allowance for administration and marketing costs, which are spread over the anticipated lifetime of the fund.  These words say to him, and he would suggest to any reasonable person, that the interest rate declared each year is essentially the same as the underlying performance of the fund net of expenses.  Nothing is said about “smoothing returns” and he could see little evidence of that given the volatility of the declared interest rate over the years, though he would accept that a margin for this would not be unreasonable.

27. The IFA states that Paragraph 14.2  of the Genesis Plan goes on to say that a charge may be made at discontinuance to reflect costs incurred but not yet recouped, particularly in the early years of the contract, and may also reflect actual investment performance.  In the light of paragraph 9.4, this might lead one to expect a reduction in the face value of up to 10% for a contract which has been running for 15 years, to allow for unrecouped expenses, the notional expenses of selling the underlying investments, plus a small margin for the actual performance being less than the declared interest rates.

28. In his long experience, the IFA believes this is indeed a typical “penalty” when a Deposit Administration contract is surrendered.  Until now the worst figure seen by the IFA was 80% of the face value. 

29.  Judging by the figures as at 31 October 2001, the IFA believes the Trustee is expected to accept a surrender value of a mere 32.79% of the face value and to believe that 100% investment in convertibles has led to an underlying asset ratio of 31% in fixed interest and 69 % in equities and property.  If this is AL’s idea of Deposit Administration and Assured Growth, it is certainly not the IFA’s perception of such a contract, and in the absence of a policy document, is completely contrary to what the Trustee might reasonably expect.

30. The IFA carried out some calculations to get a feel for what would be a reasonable figure.  Since he had no statistics for the returns on convertibles since 1987, he started from the premise that, over a longish period, one should be able to obtain a net yield on fixed interest securities of 2% per annum more than cash on deposit and, given the additional risk, an extra 0.25 (making a total of 2.25 above cash) for convertibles.

31. As regards the yield on cash, the IFA believes 1% under the clearing banks’ base rate should be easily achievable for a typical pension scheme, and so the IFA believes that one could reasonably expect the AGF to have produced a net yield of at least 1.25% above the base rate over the 15 years or so it has been in force. 

32. It appears to the IFA that no technical information was ever distributed and no policy documents have ever been issued.  Although the basic requirements were set out in writing at the Scheme’s inception, so that there could be no misunderstanding, no mention was made of circumstances in which onerous surrender penalties would apply.

“Based on these negotiations the IFA had always worked on the basis that monies could be uplifted penalty free to purchase members’ retirement benefits.  This is confirmed in point 3.2 of the Genesis Plan.” 

33. He acknowledges that there was no fixed term on the contract and recognises point 9.4 of the Genesis Plan specification that says that marketing and administration costs are spread over the anticipated lifetime of the fund, however, this particular contract has been in force since 1987 and the monies were invested with AL prior to this i.e. a considerable length of time.  The Scheme has now reached the end of its natural lifetime and is being wound up. It is not simply a matter of moving monies to a different investment company. 

34. The IFA submits that the policy itself was originally taken out in 1987, however, Technical Specifications were not issued to the Trustee until 2001 when the complaint first arose. He submits that the Technical Specification makes reference to 1992, suggesting that the Technical Specification was produced sometime after 1992. 

35. The IFA submits that what would appear to be the case is that, following Britannia Life’s take over of FS Assurance, they decided to implement changes and at no point have they notified the Trustee.  AL has not been able to produce any earlier technical specification, when asked, and it appears this has never been issued as is the case with the policy documentation for the Scheme.

36. The monies in the contract are needed to buy annuities for pensioners currently being paid from the fund i.e. an event which should result in no penalties being applied.  To enable AL to recoup some of the costs, the Trustee offered to use all of the monies to buy annuities with AL, even though the IFA believed AL were not the most competitive in the marketplace.  

37. The IFA stated that he had a long conversation with the Actuary, who confirmed that his view of the terms of the policy were that AL could calculate a surrender value in the event of: 

I. Monies being withdrawn for reasons other than to provide pensions under the Scheme.

II. If a withdrawal is for over 50% of the value of the fund at that time.

The Scheme had operated on this basis since it switched to an investment contract in April 1987.  There were no guaranteed annuity rates under the policy.  The IFA stated that both he and the Actuary were of the understanding that no surrender penalties would be applied if monies were being uplifted to provide pension benefits.  

38. The IFA stated that he had tried on behalf of his client, Tate Smith, as a company, to be reasonable in all of this, however, he kept meeting stone walls and had no choice but to refer his complaint to the Regulators since he believes this is an abuse of policyholders’ rights.   

39. As the Trustee’s advisor, the IFA confirmed that he deemed the investment suitable on the basis that, in accordance with point 9.1 of the Terms and conditions of the Genesis Plan, the strategy of the AGF was investing in convertible stocks in order to maximise investment returns whilst providing capital protection.  However, he would not have deemed it suitable had he known the investment policy could have been, and would have been, changed in the way it has without the Trustee being given an opportunity to take remedial action.

40. The IFA believes that Insurance Companies have moved their goalposts quite considerably over the last few years to the point that the individual saver is totally and utterly disillusioned particularly with With Profits as a savings vehicle.  The IFA finds it particularly upsetting that AL have not acknowledged that this was in fact an investment within a private fund arising from an old insurance scheme which was with AL in its earlier format. When the Trustee converted it into a private fund, he considered the overall investment spread and, with the element in convertibles, he structured the equity content to take into account a more stable base that he thought existed in this particular policy.  When this changes, it totally alters the risk profile of the Scheme and, as such, has put the Trustee in an untenable position. The IFA believes AL has a duty to point out when the goalposts are moved and the fact that the Trustee has found out subsequently has distorted Scheme allocations and has an effect on the solvency of the Scheme.  The IFA submits that this situation is purely the fault of AL. 

If recompense should be sought by the Trustee, the IFA would look to AL to provide compensation.   
41. The IFA has told me that the Trustee’s investment strategy was to invest the Scheme’s assets partly in medium risk and partly in above medium risk.  AL’s deposit administration fund provided the low risk element.  The Trustee had to be mindful of the fact that this was a final salary scheme with pensioners being paid out of the Fund and Members approaching retirement.  The investment strategy was therefore tailored to contain a proportion of low investments in order to meet these liabilities.  Had the IFA been made aware that the AL Fund was moving its underlying assets away from low risk convertibles, then the IFA would have taken remedial action.  The IFA says that his advice to the Trustee would likely have been to move from the deposit administration Fund into a gilt backed fund in order to maintain the required investment balance. 
AL responded as follows:

42. AL submitted that, while deposit administration contracts remain active, the associated guarantees continue to apply. These guarantees are covered by AL, and are not dependent on the type of underlying investment.  A move away from the use of convertibles would not affect the guarantees provided to ongoing contracts.

43. During the active lifetime of these contracts, the expense structure is implicit, whereas the discontinued value will subtract charges and commission.  AL stated that the crucial difference lies in the variance between their actual investment return and the return provided on an ongoing basis.  In the longer term, they would expect these returns to be equal.  However, in short periods, there could be a large difference between them.

44. When a scheme such as this discontinues, AL use an asset share basis to calculate the surrender value available, i.e. they look at the actual scheme income and outgoings over the period and apply their actual expense charges and actual investment returns to calculate the surrender value available.  In this way, continuing policyholders do not gain or lose out as a result of discontinuing schemes.  With this method, any change in the underlying assets would have been reflected in the corresponding rates of return used in the surrender value calculation.  If the investments underlying the funds had remained as convertibles, the rates of return would have been linked more closely to the return on these stocks.

45. Originally the assets backing the AGF contracts consisted mainly of convertibles.  These investments were growing in popularity during the early 1980s, offering a combination of decent levels of income along with prospects of long term capital growth.  However, the market in convertibles did not expand in the way that had been forecast.   

46. AL’s investment managers reduced exposure to convertibles because of this dwindling choice and the lack of a new supply causing the market to become increasingly skewed.  Furthermore, the lack of quality was an increasing problem.

47. As an alternative to convertibles, AL moved towards an approach of investing in a combination of fixed interest and equities – this combination was also aimed at meeting the fund objectives of providing income and long term capital growth.  This change of underlying investments has not changed any of the guarantees provided under the policy terms and conditions.  However, the choice of investments will have had an effect on the underlying rates of return experienced, and this has been reflected in the calculation of the surrender value.

48. AL believe that Tate Smith’s complaint is due to the disappointment with the surrender value of the policy. They agree that there appears not to have been any policy documentation issued to Tate Smith in relation to the deposit administration contract, however they submit that the technical details previously issued to the Trustee were for similar policies invested in the AGF set up during the late 1980s and early 1990s.  The technical details state that, at that time, convertibles were the assets used in the AGF, and, as previously explained, the investment managers moved away from convertibles to fixed interest and equity investments due to the market conditions at the time.  AL submit that they could find no documentary evidence to suggest that they did not have the right to change the nature of the investments underlying the deposit administration fund.

49. The IFA submits that the complaint is not about the way in which AL have calculated the surrender value on the contract but the information given to the IFA and the Trustee when the contract was taken out.

50. As to any agreement, which may have been reached, regarding the calculation of the surrender value, AL submit that they agree there does not appear to be any definitive evidence. AL submit, however, that, whilst it is likely that no policy document was issued when this policy commenced, the provision of a policy document was not a legal necessity.  

51. AL referred to the policy contract not being available.  The specific terms were contained within the terms and conditions brochure.  The policy contract would not have contained this detailed information. AL submit that an advisor/broker should have taken the responsibility to ensure the details of the contract met his specifications. As to the charges being applied on surrender, AL referred to the technical specification for the Genesis Plan dated 30 November 1992, which allows a charge to be made on discontinuance of premiums to a pension scheme (Clause 14.2). 
52. They also submitted that, from 1997 onwards, the concept of a Market Value Adjustment factor (MVA) was one with which all brokers would have been familiar. In the absence of information regarding the actual surrender value being provided, it would have been reasonable for the broker to request this information.  From their files, AL submit that the first request for this information was made in a letter, dated 9 April 2001.  

53. AL state that the IFA refers to his understanding that this was a deposit administration contract largely backed by fixed interest investments. AL clarified that it was invested in convertibles, which offered fixed interest and the option to purchase shares, referring to 9.2 of the terms and conditions of the Genesis Plan which explains convertibles:

“Convertibles are essentially fixed interest stock with additional rights to convert into the issuing company’s equity at predetermined prices.  This gives both the security of a regular income and the chance to participate in the underlying growth of a company.”      

54. AL would argue that this provides the information that would have made the IFA aware that the fund could be invested in equities as and when the additional rights were exercised. As the stock market was growing during the nineties, and interest rates were falling, the options to purchase shares, in a growing stock market at pre-determined prices, would have been attractive to the Actuaries to meet the guarantees afforded under the plan.  The Actuary would have been aware of the fall in interest rates and the growth achieved on the stock market during this period. As these were convertibles, AL argue that it would have been a reasonable assumption that this would occur in the nineties.

CONCLUSIONS 
55. The Trustee, represented by its IFA, had originally been dismayed by what appeared to be a heavy penalty being applied on the surrender of the policy.  The IFA’s understanding of why the surrender value of the policy was so much lower than its face value changed during the course of correspondence with AL, so that the complaint brought to me was that the investment strategy for the Scheme was changed without the IFA’s knowledge.  However, the two matters (that is, the investment strategy and whether there was a penalty) are linked in giving rise to an undeniably low surrender value, and I have therefore said something about the question of a penalty. 

56. AL have stated that there is no penalty on surrender.  AL explain that the method used to calculate the surrender values takes account of the income (the annual premium, the single premium and transfers in), the outgoings (the death in service costs, claims paid and the expenses of running the Scheme), and the gross investment income earned by the underlying assets backing the Genesis Plan.  Because the income and the outgoings are essentially constant, the main factor that determines the surrender value is the investment income, which can go up and down.  Consequently I cannot disagree with AL that there is no penalty in the calculation of the surrender value.  

57. The technical specification for the Genesis Plan states that, on discontinuance of premiums, a charge may be made in respect of the costs incurred and to reflect the actual investment performance.  The charge, which reflects the actual investment performance being the MVA. This is in fact what has happened in the calculation of the surrender values.  The surrender value has therefore been calculated in accordance with the provisions of the Scheme.  

58. The Trustee believes there has been maladministration in that AL have changed their investment strategy without informing the IFA.  The IFA believes that, as a result of AL changing the assets used to back the fund, the surrender value was unreasonably low.   AL have stated that the market in convertibles did not expand in the way that had been forecast in the early 1990s.  The Investment Managers moved towards the approach of investing in a combination of fixed interest securities and equities, which was aimed at long term capital growth.  It is true to say that most investments provide an element of risk, however, whereas the investments may have affected the surrender value, it is also true to say that the guarantees originally provided under the policy terms and conditions have not changed.   Unfortunately for the Scheme, it was wound up at a time when market conditions were very poor. 

59. The Genesis Plan is purely an investment vehicle used by the Trustee of the Scheme to provide benefits for its members. I accept that, had the IFA been informed of the change of investments, he may have been in a position to advise the Trustee of a new investment strategy, however it is the responsibility of the Trustee to ensure that this plan was suitable for the purpose and for complying with any statutory requirements in connection with the benefits under the Scheme.  

60. The IFA has complained in particular that AL did not inform him or the Trustee of what he calls the ‘drastic’ change in the asset backing of the policy, giving him no time to take remedial action.  In a nutshell, the IFA believed that the investment for the Scheme was predominantly in fixed interest securities (as suggested by paragraphs 9.1 and 9.2 of the Genesis Plan Technical Specification), whilst it is clear that, at some point between 1987, when the Scheme was established, and 2001, when a Statement of Assets was produced, 31% of the assets were in fixed interest securities and 69% were in equities and property. 

61. I accept that there was not a legal requirement to produce the policy for this investment since the actual technical details, which included discontinuance terms, were contained in the Genesis Plan specification which AL believe was issued to the Trustee. It comes as no surprise that, with the passage of time, it remains unclear exactly what documentation was actually issued for the Scheme, other than those documents legally required for the Scheme’s continued existence. It seems unlikely, however, that the IFA could have proceeded to give proper advice to the Trustee without being in possession of all of the salient facts, particularly since the policy was implemented post 1987, and would therefore fall into the ambit of the Financial Services Act 1986.  Irrespective of the fact that the original documentation is not currently available, there must have been a clear understanding between the parties at the relevant time as to the particular terms and conditions upon which the policy was intended to be based.    

62. I have been unable to identify any maladministration by AL and do not uphold this complaint. 

CHARLIE GORDON

Deputy Pensions Ombudsman

14 March 2008
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