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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr Radford

Scheme
:
Teachers' Pension Scheme (the “Scheme”)

Respondent
:
Teachers’ Pensions

MATTERS FOR DETERMINATION

1. Mr Radford considers that Teachers’ Pensions should not be entitled to recover overpayments of pension. He says he was led to believe that as long as his earnings as a supply teacher were below a certain level they would not interfere with his incapacity pension.  He asks that his incapacity pension be reinstated.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES

3. Regulation E13  “Pensioner ceasing to be incapacitated” of the Teachers’ Pensions Regulations 1997 (as amended) states:

“(1)
This regulation applies where a person's entitlement to payment of a teacher's pension … took effect on or after 1st April 1997 under regulation E4(8) of these Regulations or regulation E4(9) of the 1988 Regulations and

(a)
he takes up employment on or after 30th March 2000 in a capacity described in Schedule 2 or as a teacher in an accepted school or with an accepted function provider, or 

(b)
otherwise ceases to be incapacitated. 

(2)
On the person ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.

(3)
… the pension becomes payable again

(a)
from the person's 60th birthday, or 

(b) if earlier, from the start of any renewed incapacity.” 

4. “Incapacitated” is defined, in the case of a teacher, as being unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and likely permanently to be so.

5. Regulation E13 “Pensioner ceasing to be incapacitated” of the Teachers’ Superannuation (Consolidation) Regulations 1988 stated:

(1) This regulation applies where a person who became entitled to payment of a teacher's pension by virtue of regulation E4(6) ceases to be incapacitated.

(2) On his ceasing to be incapacitated the pension ceases to be payable, but any equivalent pension benefits continue to be payable.

(3) Subject to paragraph (4) and to regulation E31(2) (application for payment), the pension becomes payable again— 

(a) from his 60th birthday, or

(b) if earlier, from the start of any renewed incapacity.

6. “Incapacitated” is defined, in the case of a teacher, while he is incapable by reason of infirmity of mind or body of serving efficiently as such.

MATERIAL FACTS

7. Mr Radford was granted ill-health early retirement under the Scheme, his pension becoming payable from 1 March 1996 when he was 41 years old.  This was on account of a knee injury which meant that he could not stand for long periods and therefore would have difficulty teaching. Mr Radford has had four operations on his knee (two since retirement) and at some stage will require a replacement knee.  According to Mr Radford, his GP has advised him to postpone having replacement knees for long as possible to take advantage of future medical advancements.

8. The application that Mr Radford completed for an incapacity pension stated at section 7:

“Subsequent full time teaching employment could result in the cessation of your pension.  If you are fit to resume teaching, payment of pension will not recommence unless you again become incapacitated or you reach age 60.  Other teaching employment may result in the reduction or suspension of your pension.”

The form then asked the question “will you be employed in a teaching capacity after your retirement date? Tick box”.  Mr Radford ticked the box YES and wrote “possibly supply basis only” alongside.  

9. Section 7 of the application went on to say 

“Further information on the effect of re-employment on pension is given in the Notes.  Before you consider becoming re-employed you are advised to obtain Leaflet 192 from the Agency.” 

Mr Radford signed a declaration that he understood that any overpayment of pension would have to be refunded and that he would inform Teachers’ Pensions if his details changed or he took up additional employment.

10. Sections 5 of Leaflet 192 “Returning to Work After Retirement” states:

“a.
Infirmity benefits are awarded on the basis that you are medically unfit to teach.  In some circumstances, it will be totally inappropriate to consider a return to teaching.  There may be instances where a case of returning to teaching can be made for therapeutic reasons, this would be where medical opinion agrees that it would be beneficial.  In any case, if you do resume teaching in any capacity it will be necessary for your employer to be satisfied of your medical fitness to teach.

b.
What happens if I return to full-time teaching?

If you return to full-time teaching, your pension will be stopped.  The pension would only be put back into payment if you suffered a subsequent breakdown in health and satisfied us that you had again become unfit to teach. …

c. What happens if I return to part-time teaching?

If you return to part-time teaching in a school or other educational establishment ... your pension will not stop immediately. It will be reduced or suspended if your total income is more than the limits already described.”

11. Section 6 of Leaflet 192 states:

“… If you have received ill-health retirement benefits you must let us know that you have returned to work as it could affect your benefits.

…If you return to work but do not tell us your pension will continue to be paid in full. When we do find out…then PSS will work out how the work has affected your pension. They will then take action to get back any amounts which you have received but were not entitled to.”

12. Mr Radford commenced fresh teaching employment in December 1999, and sent a Certificate of Re-Employment to Teachers’ Pensions. Their reply, dated 26 January 2000, informed him that his fresh employment was “work which could affect your pension” but that, in view of his current low earnings, his pension would not be affected in the current tax year. He was asked to submit a fresh Certificate “should your circumstances change (i.e. 55th birthday, change of post, increase in hours or annual salary)” but the letter concluded “If you are a supply teacher, only return the Certificate … if you are likely to exceed your annual earnings limit.”   

13. Mr Radford said that he assumed that, because he was a supply teacher, he needed to return the Certificate only if he exceeded his annual earnings limit, and he did not need to take any action in the event of one or more of the other changes of circumstances mentioned earlier in the above letter. 

14. On 29 March 2001, Mr Radford wrote to Teachers’ Pensions saying that he was doing limited supply work and, having been approached, was interested to know the position if he worked on a more permanent basis whilst in receipt of incapacity benefits.  The reply from Teachers’ Pensions of 23 April 2001 commented:

“When you took ill-health retirement you were deemed unfit to teach full-time for the foreseeable future.  Therefore, a return to any full-time re-employment in a teaching capacity, even if temporary, will immediately result in the revocation of your entitlement to ill-health retirement benefits. …

A limited amount of part time teaching is permissible.  You should, however, be aware that such work would be monitored and could lead to a review of your health. …

I should point out that no retired person can receive a teacher’s pension and a teacher’s salary from public funds at the same time if they add up to more than the teacher's “salary of reference”. … The amount of salary you can earn from re-employment before your pension is affected is known as your annual earnings margin.  Your current annual earnings margin is £28,129.72.

I can confirm that any re-employment as a supply teacher would be subject to the annual earnings margin restrictions.

It is important to be aware that it is the responsibility of both yourself and your employer to notify Teachers’ Pensions of any re-employment before taking up an appointment.  That is to ensure that overpayment of benefits does not occur.”

15. On 10 March 2003, Bedfordshire County Council wrote to Teachers’ Pensions with details of their internal audit. The report stated:

“a)
Mr. Radford was previously employed by the Authority, but had retired on ill health grounds …

b) Mr. Radford had been employed by [the School] since December 1999.  The primary duty he undertakes is in respect of teaching Humanities, but he is also involved in certain aspects of PE.

c) Initially the work undertaken for [the School] was not significant.  During 1999/2000 he only worked for 13 hours at the school.   However, over a period of time, he began to do more regular work for the school. He undertook 770 hours teaching work during 2000/2001 and 920 hours during 2001/2002.

d) Currently, Mr. Radford effectively works full time at the school, and appears to have done so since September 2000.”

16. On 17 March 2003, Teachers’ Pensions wrote to Mr Radford explaining that as a result of an internal audit carried out at the school at which Mr Radford was working his ill-health pension would cease to be payable. 

“I refer to the award of your ill health retirement benefits payable from 1 March 1996.

I have recently received information from Bedfordshire County Council regarding your re-employment at Lincroft Middle School.

As you are aware from previous correspondence, when you took ill health retirement you were deemed unfit to teach full time for the foreseeable future and a return to full time employment in a teaching capacity, even if temporary, will immediately revoke your entitlement to ill health benefits.  A limited amount of part time teaching is permissible, subject to monitoring action being taken with the employer, and could lead to a health review.

From the details received from Bedfordshire County Council there is evidence to suggest that your teaching duties have increased since the commencement of your appointment and also that your health may have improved since your original retirement.”

Teachers Pensions sent a further letter on 2 April 2003 notifying him that in view of the investigation they had undertaken they considered that he was no longer unfit to teach and that his ill health pension would cease retrospectively from 1 September 2000.

17. Mr Radford wrote on 1 May 2003 appealing against the decision that payment of his pension should cease.  He made reference to the details of the annual earnings margin of which he had been informed.  He explained his employment situation:

“I agreed to work in ½ term blocks on the clear understanding that if and when my knee gave me any serious pain, I would cease work, also it was on the agreement that the work I was covering would be advertised on a full-time basis….

I feel it should be pointed out that just after Christmas I informed the Headmaster … that due to the deterioration in my knee I would have to cease working no later than the end of the Easter term.”

18. Teachers’ Pensions replied on 30 June 2003:

“The Teachers’ Pensions Scheme is a statutory scheme and we must abide by the regulations which apply.  Regulation E13 of the Teachers’ Pensions Regulations 1997 provides that a person’s ill-health pension ceases to be payable when the person is no longer incapacitated.  A person is incapacitated under the regulations when he is unfit for teaching and while some part-time teaching was permitted under the arrangements when you retired, a person who returned to full-time teaching could not be regarding as continuing to be unfit for teaching.  Our investigations have revealed that you returned to full-time teaching 1 September 2000, and I am afraid I must confirm that your ill-health pension will cease from that date.”

19. On 2 October 2003 Teachers Pensions rejected Mr Radford’s appeal under stage one of the Internal Dispute Resolution (IDR) Procedure.  They referred to their power to suspend payments under regulation E13 and that Mr Radford was informed of the conditions that applied at the time he retired by virtue of Leaflet 192.  

20. On 4 November 2003 the Department for Education and Skills (DfES) provided their second stage IDR decision.

“I should start by explaining that as Mr Radford retired on grounds of ill-health, the annual earnings margin is irrelevant to his case and the real issue relates to the amount of teaching he actually did.

At the time of Mr Radford’s retirement, the relevant regulations in place, did allow for some limited part-time re-employment.  Although not specifically defined in the regulations, in practice “limited” was taken to mean less than 50% of a full-time post, any more than this would surely call into question the severity of the illness or disability and its impact on the ability to return to teaching.

This provision was widely abused by pensioners returning to work as supply teachers … in 1995 the definition of “supply” was refined so that if a teacher worked for a full week, no matter how brief the period, this was deemed as full-time and, in cases where the teacher was in receipt of an ill-health pension, the pension would stop…

…the audit revealed that Mr Radford had effectively been working full-time since September 2000 … This information prompted an investigation, resulting in the cessation of Mr Radford’s pension.  I should point out that, even if Mr Radford hadn’t been working full-time, it was certainly not unreasonable to conclude that from the level of his earnings since September 2000, he had been working more than could be considered limited part-time, therefore, his pension must stop with effect from that date.

This in turn means that Mr Radford had been receiving a pension to which he was not entitled and this will have to be repaid.

If Mr Radford wants his pension re-instated he will have to submit a new application for early retirement on grounds of ill-health.”

21. On 18 November 2002 Teachers’ Pensions sent Mr Radford an invoice for £18,006.53 in respect of overpayment of pension stating that they were obliged to seek recovery of any monies incorrectly paid out of public funds.

22. Mr Radford wrote on 18 November 2003, making some observations on DfES’s decision.

“all correspondence received whether written or verbal, informed me that I should not go over and claim above my annual earnings limit and to say that it is irrelevant astounds me. … Every year I was informed of my annual earnings limit, if it was of no relevance why quote it?”

23. OPAS wrote to DfES explaining that Mr Radford had been forced to re-mortgage his home in order to obtain the necessary monies and as a result has to pay substantially greater mortgage repayments.

24. DfES sent further letters to the OPAS adviser.  The letter of  12 March 2004 stated:

“I have to tell you from the start, that we are not prepared to write off the overpaid pension Mr Radford has received, nor will his pension benefits be, simply, reinstated…

Regardless of the letter Mr Radford received from Teachers’ Pensions concerning an earnings limit, he would have been aware from information provided at the time of his retirement that, under no circumstances would he be able to return to full-time teaching employment without losing his pension.  In fact this was reiterated in … letter of 23 April 2001.

His employer would also have known the regulatory requirements when employing someone who is in receipt of ill-health benefits…

…In light of our decision and the explanation given, we will not be reimbursing Mr Radford for his expenses incurred as a result of re-mortgaging his house and neither will any award be made for inconvenience.”

Their letter of 19 March 2004 stated:

“I do, however, agree that it was unfortunate that on one occasion an incorrect Annual Earnings Limit was communicated to Mr Radford.  My view is that this does not negate the fact that both Mr Radford and his employer were made aware, at various stages of the retirement process, of the rules governing a retiree returning to work as a teacher.”

25. Mr Radford brought his complaint to my office.  He enclosed a letter in support of his appeal from the Headmaster of the School where Mr Radford was employed.  The Headmaster wrote:

“Mr Radford’s relationship with the school has been as a supply teacher. He has not been issued with a contract.  His initial employment was to cover a resignation, with a review each half-term. This has been extended as the school found it difficult to find such a good replacement.

…Mr Radford gave the school sight of the earnings limit set by the TPA for 2001 … so both parties assumed that he could work for a good proportion of the school year as a supply teacher – ill-health not withstanding.  Payments due from his previous employment were made late. This had a knock on effect with other payments from [the School]. The irregularity of the timing of his supply teacher payments from the school were partly due to the knock-on effect and Mr Radford chose to submit supply claims in batches as this is how he preferred to receive payments.

…Mr Radford has reluctantly informed the school that he is no longer available for supply work because of the deterioration of his knee condition.”

CONCLUSIONS

26. Information leaflet 192, that Teachers’ Pensions say was provided to Mr Radford at his retirement, clearly states that if a teacher returns to full-time teaching his incapacity pension will be stopped. However, Mr Radford says he never received this.  The application that Mr Radford signed itself made him aware that full time teaching could result in the cessation of his pension.  It also made him aware of the existence of Leaflet 192.  The conditions that applied if he returned to full-time teaching were brought to Mr Radford’s attention in Teachers’ Pensions letter of 23 April 2001.

27. Teachers’ Pensions letter of 23 April 2001 states that a “limited” amount of part-time teaching is permissible.  It made reference to the application of an annual earnings limit but that did not apply to Mr Radford.  To provide incorrect information in a communication to a member amounts to maladministration.  I note that the January 2000 letter may also have been misleading.  However, I am not convinced that this maladministration has caused Mr Radford any loss. From the internal audit, it appears that the amount of teaching that Mr Radford undertook could not in any sense have been construed as “limited” part-time.  Mr Radford himself has admitted that the position he was covering would be advertised as a full-time post.  The consequences of full-time teaching had been clearly set out. In any case, Mr Radford cannot rely on Teachers’ Pensions’ mistake to claim entitlement to benefits to which he was not entitled.

28. If any doubts remained in Mr Radford’s mind about the need to disclose material changes in his circumstances – in particular, about the commencement of full-time employment – these should have been dispelled by the letter of 23 April 2001. It is apparent from the audit that he had already been working full-time for more than six months by the time he received this letter.  

29. Whilst I note that Mr Radford has argued that he felt a moral and professional obligation to continue teaching in a time of advertised teacher shortages, and it is clear that he was a popular and talented teacher, this does not detract from the fact that the purpose of an incapacity pension is to provide an income where an individual is unable to work due to their medical condition.  To claim both an incapacity pension and a salary whilst teaching full-time amounts to an abuse of public funds.

30. I therefore find that Teachers’ Pensions have acted correctly, in accordance with the requirement under the Regulations, to reclaim monies that Mr Radford was not entitled to.  

31. Consequently, I do not uphold Mr Radford’s complaint.

DAVID LAVERICK

Pensions Ombudsman

25 January 2005
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