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PENSION SCHEMES ACT 1993, PART X
DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs E Parsons

Scheme
:
Scottish Equitable Self-Administered Personal Pension Plan

Administrator
:
Scottish Equitable plc

MATTERS FOR DETERMINATION 

1. I am asked to Determine a dispute between the Scottish Equitable plc and Mrs Parsons regarding the intended beneficiary under Mr E H Harris' Personal Pension Plan following his death on 11th December 2002.

RULES OF THE PLAN
2. Rule 2 provides that survivor means:

…a dependant or widow or widower of a member who has died. Member for the purposes of this definition shall not include a survivor member.

11.4 If the member dies before the benefit starts, the scheme administrator must use any part of the members fund which derives from a transfer payment from a source of the sort described in rules 11.1(2), (3), (5) or (6) either:

(a) by using it wholly to buy survivor's annuities or provide survivors' income withdrawals as described in rule 8, or

(b) by paying up to 25% (one quarter) of it as a lump sum in the way described in rule 8.9, and by using the rest of it to buy survivor's annuities or survivor's income withdrawals as described in rule 8. If there is no surviving widow or widower and the member had not chosen under rule 8.1 that a dependant's pension be paid, the whole may be paid a lump sum. For transfer payments received after the coming into force of the Transfer Payments Regulations 2001, the conditions set out in those regulations shall apply.

8.1 If allowed to under the scheme, and subject to rule 8.11, a member may choose that, if he or she dies before the benefit starts (ie before pension date), the member's fund will be used to secure a survivor's pension through the purchase of an annuity from an insurer. That is a pension for:

(1) the widow or widower; and / or

(2) one or more dependants.

Pension payments under this rule should come into payment as soon as possible following the member's death. Annuity payments should be  backdated to the date of death of the member. Income withdrawal payments must start with effect from the date of death of the member (see rule 8.13). Any decision to defer annuity purchase and draw income withdrawals under this rule must therefore be taken within a year of the member's death to ensure that the limits details in rule 8.13 are adhered to. The purchase of any survivor's annuity under this rule may be deferred at the written option of the survivor as detailed in rule 8.11.

That part of the member's fund which the member has not chosen to be used to provide a survivor's pension will be used to pay a lump sum under rule 8.9. (However, see rule 11.4 regarding the application on death of funds deriving from certain transfer payments).

8.9 Payment of Lump Sum

Subject to rule 11.5, if a member dies and no survivor's pension has become payable under rule 8.1, then the scheme administrator shall, as soon as practicable and subject to rule 8.10, deal with the member's fund as a lump sum:

(1) by paying or applying it in accordance with any provisions regarding payment of such sums under the contract applying to the arrangement or arrangements in question; or

(2) if (1) does not apply and the scheme administrator is satisfied that there have been declared valid trusts of the member's funds under which the member, the member's estate and the member's legal personal representatives are wholly excluded from benefit, by paying it to the trustees for the time being of such trusts; or

(3) if (1) and (2) do not apply, by applying the lump sum to or for the benefit of all or any one or more of the following and if more than one in such proportions as the scheme administrator may at its discretion decide:

(a) any person or persons (including trustees) who has or have been named or identified to the scheme administrator by the member in writing prior to the member's death;

(b) the member's surviving spouse, children and remoter issue;

(c) the member's dependants;

(d) the individuals entitled to any interest in the member's estate whether under the member's will or on the member's intestacy;

(e) the member's legal personal representative.

Rule 8.10 provides that the scheme administrator will pay any lump sum in accordance with Rule 8.9 within 2 years of the member's death. If this is not practicable then, at the end of 2 years, it will be transferred to a separate account outside the scheme until it can be paid.

MATERIAL FACTS

3. Mr E H Harris was a director of Interstress Engineering Limited with whom he commenced employment on 1st April 1973 and left on 31st October 1987. During his period of employment he was a member of two Executive Pension Plans 

1) Allied Dunbar (P00210--034-BD)

2) Legal and General (U400085)

4. In June 1996 both policies were transferred to a Self Administered Personal Pension Plan with Scottish Equitable. The transfer payment was split equally between two elements. 

5. One part, the Phased Retirement section, comprised 1000 discrete segments which could be cancelled individually or in tranches to provide Mr Harris with additional income. At age 75 the balance of any outstanding segments would have to be used to purchase an annuity.

6. The other portion of the policy was an Income Drawdown arrangement whereby Mr Harris drew a certain amount of income on a regular basis within prescribed limits whilst the remainder of the fund continued to be invested. 

7. Upon death of the policyholder different rules applied to each part of the plan. There is no dispute about the application of the Rules under the income drawdown section of the plan and Mrs Parsons is already in receipt of a benefit in respect of this.

8. The dispute before me concerns the application of the rules as they should be applied to the Phased Retirement portion of the plan.

9. Mr Harris died on 11th December 2002 and the death benefits were paid, in accordance with the instructions on the Policy proposal form, to his Nominated Dependant, Mrs E Parsons.

10. Under the Phased Retirement portion, no benefit had come into payment at the date of Mr Harris' death. Rule 11.4 states that where a 'regulated individual' (e.g. a Controlling Director such as Mr Harris) dies leaving a surviving spouse or dependant for whom benefits have been specifically provided, the fund deriving from a transfer from an Occupational Pension Scheme must be applied wholly to provide a survivor's annuity or alternatively, for 25% to be paid as a lump sum with the balance being used to provide a survivor's annuity.

11. Under Rule 8.1 Mr Harris was able to choose who should receive a survivor's pension on his death. This could be his widow or a named dependant.  It is understood that Mr Harris was still married at the date of his death, although his wife could not be traced. Around 1998,  he had asked his solicitors to initiate divorce proceedings against Mrs Harris, but they were unable to trace her and the matter was dropped.

12. Mr Harris wrote a letter dated 23rd July 1996 addressed to the 'Trustees of my Personal Pension Plan with Scottish Life'. It read:

I would like it to be known that if I die before the age of 75 and I predecease Mrs Elaine Parsons, she is to be the sole beneficiary of my Personal Pension Plan with Scottish Equitable'.

13. Scottish Equitable do not consider that Mr Harris' letter specifically requires them to provide an annuity for Mrs Parsons, and fear that,  should they do so, they would potentially be open to a claim from Mrs Harris at some point in the future.

14. To date Scottish Equitable have released the 25% lump sum via the Trustees to Mrs Parsons, but have deferred purchasing an annuity for her with the remaining 75%.

15. I have sought to give Mrs Harris the opportunity to comment upon the matter but no response has been received to a communication sent to her last known address.  I have also attempted to trace her via the DWP letter forwarding service but with no success..

Submission by Mrs Parsons

16. Mrs Parsons says that she and Mr Harris were interdependent. At the beginning of their 28 years together, he was definitely the main breadwinner. However, he was forced to stop work as a result of his ill health and Mrs Parson went to work to support him. She is  now retired and hoping to live off his pension with Scottish Equitable.

Submission by Scottish Equitable

17. "The note dated 23rd July 1996 from Mr Harris was initially thought to be an expression of wish in connection with any lump sum death benefit. At that stage, Scottish Equitable  knew nothing about Mr Harris and his private life.

18. If the note was meant to be an instruction to buy an annuity for Mrs Parsons why  did it not say that?  To say 'For any death benefit fund that cannot be paid as a lump sum, I choose for you to use it to buy an annuity for Mrs Parsons.' was easier to say than what was said on the note. This has contributed to uncertainty."

19. Mrs Parsons is to be taken as being alive.  Hence if asked to exercise its discretion Scottish Equitable will pay Mrs Harris an annuity because Rule 11.4 directs them to do that.

CONCLUSIONS

20. Rule 8.1 allows a member to nominate a Survivor to receive a pension secured by the member's fund. Survivor is defined as a dependant or widow of a member who has died. Dependant is defined as someone financially dependent on the member immediately before his or her death. Rule 8.1 goes on to say that if the member has not made a nomination under 8.1 then the member's fund is paid as a lump sum under rule 8.9.  Reference is made to rule 11.4 regarding the application on death of funds deriving from certain transfer payments.

21. Rule 8.9 provides the administrator with a discretion to pay the lump sum to the nominees / dependants.

22. Rule 11.4 provides that the scheme administrator must use the fund either (a) to buy a survivor's pension or (b) to pay 25% as a lump sum, with the remainder being used to buy a survivor's pension. Only if there are no survivors can the whole fund be paid as a lump sum.

23. Scottish Equitable argues that rule 11.4 (a) does not apply because Mr Harris did not make a valid choice under rule 8.1, thus obliging the Trustee to apply rule 11.4 (b) and that rule 11.4 has the effect of requiring a pension to be paid automatically to the spouse.  I do not accept that Rule 11(4) has such an effect because ‘survivor’ for the purpose of that Rule is not automatically the spouse – the way the term is defined by the Scheme could include Mrs Parsons.  Nor does Rule 11(4) say anything about members having to make a choice.

24. Mr and Mrs Harris had been separated for many years prior to his death. He had been cohabiting with Mrs Parsons for over twenty eight years. Mrs Parsons was the sole beneficiary of Mr Harris's will.

25. When completing the application form for his Personal Pension Plan, Mr Harris entered Mrs Parsons' name under the section headed 'Survivor's Details' which ensured that she would continue to receive Income Drawdown from this policy on his death.

26. He also entered Mrs Parsons' details in the 'Death Benefit Nomination' section which was an 'Expression of Wish' to the Scheme Administrator regarding the disposal of any lump sum death benefit.

27. All evidence points to the fact that Mr Harris wished Mrs Parsons to benefit from both his Estate and any survivor's benefit due under his Personal Pension policies. His note dated 23rd July 1996 is unequivocal in stating to whom any benefit should be paid. Whilst it is not specific as to the format of those benefits the fact that Mrs Parsons is to be the sole beneficiary leads me to conclude that a division between Mrs Parsons for lump sum benefits, and Mrs Harris, for an annuity was not envisaged by Mr Harris.

28. I observe that had the Personal Pension plan application form had a section to complete allowing Mr Harris to indicate  to whom a survivor's pension should be paid rather than requiring him to write a separate instruction would have removed uncertainty for the Scheme Administrators. However, the evidence overwhelmingly supports Mrs Parsons' claim that Mr Harris wished her to benefit.

DIRECTION

29. I therefore direct that the scheme administrator should consider exercising their discretion regarding the destination of the outstanding benefit under this arrangement in the light of my determination that, contrary to their belief, discretion over the disposal of the death benefit is available to them.  I do warn Scottish Equitable that it would be perverse for them to approach the exercise of that discretion by maintaining that they have no choice but to pay an annuity to a surviving spouse.

DAVID LAVERICK

Pensions Ombudsman

18 January 2006
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