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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs D Hulme

Scheme
:
The Local Government Pension Scheme (LGPS)

Employer
:
Staffordshire County Council (Staffordshire)

MATTERS FOR DETERMINATION

1. Mrs Hulme has complained that Staffordshire did not properly consider her for early retirement on the grounds of ill health instead of terminating her employment.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

KEY FACTS

3. Mrs Hulme was employed as a Community Care Worker by Staffordshire Social Services (Social Services). She went on long term sick leave from 13 February 2002. In March 2002 Social Services wrote to a Dr Turner at Staffordshire’s Occupational Health Unit (OHU) requesting a medical opinion as to Mrs Hulme’s suitability to undertake her duties and the likely duration of her absence. On 26 March 2002 a Senior Occupational Health Nursing Officer at the OHU, Miss Tuck, wrote to the Social Services’ Personnel Officer. She said that Mrs Hulme had been absent from her duties as a result of Fibromyalgia and was unfit to return to her post because of the considerable amount of pain she was suffering. Miss Tuck said that Mrs Hulme was receiving treatment for her condition and that in time it was hoped that she would improve. She said the OHU would review Mrs Hulme in three months time.

4. In April 2002 Mrs Hulme’s GP provided a report for Dr Turner. He said,

“Mrs Hulme’s (sic) had significant symptoms from her muscular skeletal system for many months now. I have met her for the first time on the 18th January 2002 when she presented with multiple complaints related to her musculo-skeletal system. She has multiple tender points which would be consistent with a diagnosis of fibromyalgia although she did not have a full house of tender points that one might see. There are also some signs of early-generalised osteo-arthritis but the fundamental problem was soft tissue. She was also found to have a painful arc in her left shoulder.

I have discussed the findings with her in the light of the fact that she has had a negative rheumatoid factor and a normal full blood count and ESR in September last year. This is the same as in February 1997 …

She returned to see me on the 13th February 2002 when she appeared quite motivated and was participating in a sensible exercise regime … Her pain at the time was still sufficiently great that I considered her unable to continue her usual employment and accordingly I provided a Med 3 for eight weeks.

Clearly I would hope that the fibromyalgia would follow its usual pattern and eventually resolve. In the meantime you will appreciate that it can be a rather difficult condition to treat but Mrs Hulme does seem motivated and I would hope that in time her graded exercise programme and low dose … if she is able to continue with it, would improve her symptoms.”

5. Miss Tuck wrote to Social Services on 27 June 2002 saying that Mrs Hulme had made little progress but she was waiting to see several consultants. She said she would review Mrs Hulme in three months, when it was hoped she would have seen the consultants. Miss Tuck wrote again on 25 September 2002 saying that Mrs Hulme had undergone some investigations but was yet to see a consultant. She said they would review Mrs Hulme at the end of December 2002. Mrs Hulme’s GP wrote to Miss Tuck on 31 December 2002. He said that Mrs Hulme had been seen in a Neurological Clinic and that ‘vertebra basil transient ischaemic attacks’ had been diagnosed. He explained that Mrs Hulme had been started on medication and had suffered a further attack in November 2002 but that he had not seen her since regarding this. The GP said that he had not heard from ‘the Rheumatologists’ and could not therefore provide an up date concerning Mrs Hulme’s condition.

6. Miss Tuck wrote to Social Services on 16 January 2003,

“I have seen [Mrs Hulme] again and I am pleased to say that finally she has had a diagnosis made. It would seem that there is little treatment available to her to help her condition.

At this present time I cannot see a return to work. I wonder if you would confirm whether or not you are at the point of dismissal if she were to fail to return to work in the near foreseeable future, at which point we would be able to advise you whether or not she would be able to meet the criteria for ill health retirement.”

7. Social Services wrote to the County Occupational Health Physician, Dr Lygo, on 21 January 2003 asking for advice as to whether Mrs Hulme met the criteria for ill health retirement. Miss Tuck responded and said that the OHU could only consider ill health retirement when Social Services had reached the point where dismissal was the only option. Social Services replied that they were moving towards dismissal on the grounds of continuous absence and asked the OHU to reconsider ill health retirement. Social Services wrote to Dr Lygo again on 21 March 2003 saying that they were at the point of dismissing Mrs Hulme and needed a decision regarding ill health retirement. Miss Tuck responded on 27 March 2003 saying that she was unable to give Social Services a final decision because she was still ‘building a case’ but that this should not prevent them from carrying out their management decision.

8. On 10 April 2003 Social Services wrote to Mrs Hulme informing her that, because she had been absent for over a year and there was no prospect of her return, they were considering dismissing her for non-performance of her contract. They advised Mrs Hulme to discuss their letter with her doctor and any other representatives. Social Services said that, if they did not hear from Mrs Hulme within 10 days, they would terminate her employment and notify her formally. They advised Mrs Hulme that the OHU did not feel that she was eligible for ill health retirement but that, if the OHU changed their opinion, they would pursue ill health retirement on her behalf retrospectively. Social Services then wrote to Mrs Hulme on 25 April 2003 giving her 12 weeks formal notice that her employment was to be terminated. Mrs Hulme’s employment was terminated on 19 July 2003.

9. Social Services recorded a telephone conversation with Miss Tuck on 15 August 2003. The telephone note stated that Miss Tuck informed them that she had received a letter from Mrs Hulme’s consultant, which she was going to discuss with Dr Lygo. However, the note stated that Miss Tuck said that the consultant had suggested that Mrs Hulme was capable of employment. On 3 September 2003 Miss Tuck wrote to Social Services,

“I am now in receipt of a further letter from Mrs Hulme’s consultant and from the information that he has given me I am unable to provide sufficient evidence that she meets the criteria for ill health retirement. In fact her consultant suggests that she should be able to undertake employment that is not of a heavy physical nature and as I am now unable to progress towards ill health retirement I will be closing her file.”

10. The OHU have provided copies of the two letters they received from Mrs Hulme’s consultant rheumatologist, Dr Packham. On 17 June 2003 he wrote,

“[Mrs Hulme] describes a progressive arthralgia over the last 8 years, predominantly affecting the shoulders, ankles, wrists and fingers, the stiffness worse towards the end of the day. Examination shows minor degenerative osteoarthritis in the hands … and restricted movement in the cervical spine, consistent with degenerative OA. Both shoulders had reduced active movement, although there was full range passively. She had a painful arc and it was felt that she had some mild subacromial bursitis …

This lady’s symptoms are a combination of generalised OA, involving her hands, feet and neck and a subacromial bursitis, again quite probably related to degenerative changes. She was referred to the physiotherapists for neck mobilisation + or – accupuncture. Encouraged to exercise on a regular basis and it was suggested that if her neck was particularly painful then she could use a soft collar on a nocturnal basis only.”

11. On 12 August 2003 Dr Packham wrote to Miss Tuck,

“As requested, some clarification about my last letter about [Mrs Hulme].

On her review by my registrar, there was certainly no indication that she had fibromyalgia and it is specifically stated in the notes that she has no positive fibromyalgia trigger points, which would rule out this diagnosis at least in any classical sense.

The diagnosis of generalised OA is based on clinical evidence for examination of her hands and radiological evidence for the cervical spine where she has severe narrowing of C5/6 and C6/7 disc spaces, with large osteophytes encroaching on the spinal canal at C5/6, but generally normal alignment.

… The diagnosis of sub-acromial bursitis is very much a clinical diagnosis, again based on examination and again there is nothing in the clinical notes to suggest that there is any diagnosis in the shoulders, other than that of a subacromial bursitis.

As I have not seen the patient myself, it is difficult to give a clear opinion as to whether she should be able to undertake any form of employment. The osteoarthritis that was seen was generally noted as mild and in that respect I would imagine that she could undertake employment but I suspect that heavy physical work would worsen her symptoms and she would be unable to tolerate this. However, these comments are made without the benefit of having seen the patient myself.”

12. Mrs Hulme points out that Dr Packham did not state conclusively that she would be able to undertake employment and that he stated that he had not had the benefit of seeing her personally.

13. According to Staffordshire, if the medical evidence at this time had pointed towards ill health retirement, they would have sought confirmation of the fact from an independent occupational health doctor. They suggest that this might have been Dr Lygo.

14. Mrs Hulme appealed against the decision not to award her ill health retirement via the Scheme’s Internal Dispute Resolution (IDR) procedure on 1 September 2003. Mrs Hulme explained that she had suffered a stroke in May 2002 and, ever since, had suffered with eye problems, which meant that she was reluctant to go out after dark for fear of falling. She also referred to Arthritis in her neck, muscle spasms in her arms and problems with her shoulders and lower back. Mrs Hulme referred to a report from a consultant, which, she said, would confirm that the pins and needles in her hands were due to Arthritis in her neck. Mrs Hulme has provided a copy of a registrar’s report to her GP dated 25 November 2002. In the report, the registrar, Dr Shah, said,

“… has been suffering from aggressive arthralgia over the last 8 – 10 years. She describes the pain as predominantly affecting the shoulders, neck and also peripherally in the wrists, fingers and ankles. Stiffness tends to be worse at the end of the day and nocturnally, and as you mentioned, has been exacerbated by exercise. She feels the worse of her problems are her shoulders and back and the pain tends to flare up for a few days, which is exacerbated also by the cold and stress. I note she has been off work since February. This is mainly because she works as a care assistant, which is proving rather difficult, due to her restricted shoulder movements …

… I note she has minor osteoarthritic changes in the hands … Examination of the neck revealed restricted movements, particularly on extension and lateral flexion. There was bilateral restricted abduction on passive movements, particularly above 90 degrees. Passive movement, although cautious, was full, and external rotation was normal. The rest of the joints were fine.

Detailed neurological examination was fairly unremarkable, except for brisk tricep reflexes bilaterally. Straight leg raise was negative and her fibromyalgic points were not particularly tender today.

IMPRESSION

I think a lot of her symptoms may be originating from the cervical neck, and I suspect this is more of a problem with mechanical neck pain, leading to the stiffness in her shoulders and the paraethesiae she describes when she is swimming. There are also features of early osteoarthritis.

PLAN

I think she would benefit from physiotherapy to remobilise the cervical neck, and possibly acupuncture. I have encouraged her to continue with exercise. She needs to maintain weightbearing exercises and she is likely to go through periods of worsening symptoms before it improves …”

15. The Appointed Person acknowledged Mrs Hulme’s appeal on 2 September 2003. He then wrote to her on 9 September saying that he would be contacting an independent occupational health doctor for advice as to whether Mrs Hulme met the criteria for ill health retirement. He confirmed that the Regulations required Mrs Hulme to be permanently incapable of discharging efficiently the duties of her former employment or any comparable employment with her employer in order to receive an ill health pension. The Appointed Person also explained that ‘permanently’ meant at least until her 65th birthday. He said that Mrs Hulme would have to see the doctor in question and may be asked to consent to his requesting a report from her GP and accessing to her occupational health record.

16. The Appointed Person referred Mrs Hulme’s case to an occupational physician, Dr Hobson, employed by a company called MPCG Limited. According to Staffordshire, Dr Hobson was sent a job description and person specification for Mrs Hulme’s job and a copy of her absence record. Staffordshire also say that, because Mrs Hulme signed consent forms, Dr Hobson would have had access to her OHU records. In his referral letter to Dr Hobson, dated 17 September 2003, the Appointed Person said that Mrs Hulme had reported a stroke in May 2002, which he said had affected her eyesight and referred to Mrs Hulme wearing a dark veil over her eyes. The Appointed Person also said that Mrs Hulme had reported arthritis in her neck, painful muscle spasms in her arms and lower back pain. Mrs Hulme says that the reference to a dark veil is incorrect. In her IDR application, she had referred to the effect of her stroke as being like a dark veil over her eyes.  

17. Mrs Hulme has provided a copy of a letter from an Ophthalmic Consultant dated 13 August 2002 in which he said,

“… Clinical impression is one of ocular migraine, most likely stress related. If the frequency of the attacks increases, i.e. one or two attacks weekly then she would require specific anti-migraine therapy or referral to a Neurologist …”

Mrs Hulme says that this letter led to an appointment with a neurologist. Her GP referred to this in his letter of 31 December 2002 (see paragraph 5).

18. Dr Hobson wrote to the Appointed Person on 14 November 2003,

“… I saw Mrs Hulme on 9 October 2003. I have also subsequently received her Occupational Health records which contains copies of reports from her specialists and General Practitioner. I have also seen her job description and sickness record as provided by yourself. On the basis of my assessment and the information available to me I am unable to state that Mrs Hulme has permanent incapacity and there is insufficient evidence to say that she meets the pension scheme requirements for Ill Health Retirement. I would therefore agree with the initial assessment by Staffordshire County Council Occupational Health Service.”

19. Dr Hobson also wrote to Mrs Hulme on 14 November 2003,

“Further to your recent consultation with myself I have now received and reviewed your previous health records. I also took the opportunity to discuss your case with a colleague. Putting all the information together from my assessment and your health records I still feel that there is insufficient medical evidence to state that you have a permanent incapacity and therefore I am not able to help you further with your appeal. I have advised [the Appointed Person] that you do not meet the criteria for ill health retirement but I did say I would write and let you know once I had made my decision.”

20. The Appointed Person wrote to Mrs Hulme on 26 November 2003,

“The position of the County Council’s Occupational Health Unit can be summarised as being that of not ruling out ill health retirement at some point in the future, but unable to support it at the time your employment terminated. However, even if they had been able to support it they would have needed confirmation from an independent occupational health doctor; indeed only an independent doctor can issue the certificate that effectively releases ill health retirement benefits.

Of course, using the dispute procedure has involved an independent doctor, and his conclusion is the same as the County’s. This being the case, there is really no other course of action available to me under stage one of the procedure; without the certificate referred to earlier I cannot authorise the release of your benefits. Stage one, is, therefore, concluded.

To reiterate the pension scheme requirement in respect of ill health retirement benefits, it is that the scheme member is permanently incapable, because of ill health, of discharging efficiently the duties of their former employment or of any comparable employment with the same employer. “Permanently” means until at least age 65.”

21. Mrs Hulme appealed against this decision under stage two of the IDR procedure. The Secretary of State issued a decision on 23 February 2004 upholding that of the Appointed Person, i.e. that Mrs Hulme was not entitled to ill health retirement. The Secretary of State found that Staffordshire had failed to seek a certificate from an independent registered medical practitioner, qualified in occupational health medicine. He was not satisfied that Miss Tuck met the requirements of the LGPS Regulations. With regard to comparable employment, the Secretary of State decided that this must be employment which exists within the authority and be such that can be offered to the member at the time that retirement is being considered. He found that there was no evidence to show that Staffordshire had offered Mrs Hulme alternative comparable employment. The Secretary of State was satisfied that Dr Hobson had ‘addressed the appropriate tests’ required by the LGPS Regulations. He noted that Dr Hobson had not provided a certificate to the effect that he had not previously been involved in the case as required under Regulation 97(9A). However, the Secretary of State noted that Mrs Hulme did not contend Dr Hobson’s independence. The Secretary of State concluded,

“… Dr Hobson reached his opinion based on his assessment and information available, including your Occupational Health records which contained copies of reports from your specialists and General Practitioner. Furthermore, he notes that Dr Hobson was unable to state that you have a permanent incapacity and that there was sufficient evidence to say that you met the Pension Scheme requirements for ill-health. Taking all the evidence into account the Secretary of State finds no evidence to show either conclusively, or on the balance of probabilities, that at the time you ceased employment on 19 July 2003 you were permanently incapable of discharging efficiently the duties of your former employment with the council by reason of ill-health or infirmity of mind or body. Therefore, the Secretary of State finds that you are not entitled to the immediate payment of your LGPS benefits from when your employment with the council ceased. The Secretary of State dismisses your appeal.”

22. Staffordshire have provided a copy of their guidance notes for medical advisers. The section ‘Retirement on the grounds of permanent ill-health’ includes an extract from Regulation 27(1) and the definition of ‘permanently incapable’ from Regulation 27(5) (see below). Mrs Hulme has referred to the fact that Dr Hobson was paid a fee for her appointment with him and suggests that this might be the reason why he did not provide the certificate referred by the Secretary of State.

LGPS Regulations (as amended)

23. At the time of Mrs Hulme’s application, Regulation 27(1) provided,

“ Where a member leaves a local government employment by reason of being permanently incapable of discharging efficiently the duties of that employment or any other comparable employment with his employing authority because of ill-health or infirmity of mind or body, he is entitled to an ill-health pension and grant.”

24. Regulation 27(5) provided,

“In paragraph (1)- 

“comparable employment” means employment in which, when compared with the member's employment- 

(a) the contractual provisions as to capacity either are the same or differ only to an extent that is reasonable given the nature of the member's ill-health or infirmity of mind or body; and

(b) the contractual provisions as to place, remuneration, hours of work, holiday entitlement, sickness or injury entitlement and other material terms do not differ substantially from those of the member's employment; and

“permanently incapable” means incapable until, at the earliest, the member's 65th birthday.”

25. Regulation 97(1) provided,

“Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.”

26. Regulation 97(2) provided,

“Any question whether a person is entitled to a benefit under the Scheme must be decided -

(a) in the case of a person entitled to a pension credit or a pension credit member and in relation to his pension credit rights or pension credit benefits, by his appropriate administering authority, and

(b) in any other case by the Scheme employer who last employed him.”

27. Regulation 97(9) provided,

“Before making a decision as to whether a member may be entitled under regulation 27 or under regulation 31 on the ground of ill-health or infirmity of mind or body, the Scheme employer must obtain a certificate from an independent registered medical practitioner who is qualified in occupational health medicine as to whether in his opinion the member is permanently incapable of discharging efficiently the duties of the relevant local government employment because of ill-health or infirmity of mind or body.

(9A) The independent registered medical practitioner must be in a position to certify, and must include in his certification a statement, that –

(a) he has not previously advised, or given an opinion on, or otherwise been involved in the particular case for which the certificate has been requested; and

(b) he is not acting, and has not at any time acted, as the representative of the member, the Scheme employer or any other party in relation to the same case.”

28. Regulation 97(14) provided,

“In paragraph (9)-

(a) “permanently incapable” has the meaning given by regulation 27(5), and

(b) “qualified in occupational health medicine” means holding a diploma in occupational medicine (D Occ Med) or an equivalent qualification issued by a competent authority in an EEA State (which has the meaning given by the European Specialist Medical Qualifications Order 1995) or being an Associate, a Member or a Fellow of the Faculty of Occupational Medicine or an equivalent institution of an EEA State.”

CONCLUSIONS

29. In order to qualify for ill health retirement under the LGPS Regulations, Mrs Hulme had to be permanently incapable of efficiently discharging her former duties or those of a comparable employment. The decision as to whether she meets these requirements is for her employer, i.e. Staffordshire, to make in the first instance.

30. Regulation 97(9) required Staffordshire to obtain a certificate from an independent registered medical practitioner qualified in occupational health medicine as to whether, in his opinion, Mrs Hulme met the criteria for ill health retirement. The Regulations are quite specific as to what is meant by ‘qualified in occupational health medicine’. At stage two of the appeal process, the Secretary of State was not convinced that Miss Tuck satisfied these requirements. I take the same view. I am also not satisfied by Staffordshire’s assertion that they would have sought the opinion of Dr Lygo if the medical evidence had suggested Mrs Hulme was eligible for ill health retirement. The Regulation required them to obtain the necessary certificate before making a decision as to whether Mrs Hulme might be entitled under Regulation 27. Thus, I find that Staffordshire’s decision making process was flawed. However, the processes are such that any faults in the decision making process at this level can be overcome by use of later appellate mechanisms.

31. At stage one of the appeal process the Appointed Person obtained an opinion from Dr Hobson, who would appear to meet the requirements of the LGPS Regulations relating to qualifications. As the Secretary of State found, Dr Hobson did not certify that he had not previously been involved in the case or that he was not acting for any party. However, Dr Hobson’s independence has not previously been disputed by Mrs Hulme. I am not persuaded that the fact that Dr Hobson was remunerated for his services calls his independence into doubt. Dr Hobson was unable to certify that Mrs Hulme was permanently incapable of efficiently discharging her former duties or those of a comparable employment. He had been provided with a copy of Mrs Hulme’s job description and the previous medical evidence. There is nothing to suggest that Dr Hobson was not fully aware of the criteria against which Mrs Hulme’s application for an ill health pension was to be judged. I acknowledge that the Appointed Person’s reference to Mrs Hulme wearing a dark veil was inaccurate. However, Mrs Hulme saw Dr Hobson herself and he had access to her medical records. I am not persuaded that Dr Hobson was influenced by the Appointed Person’s comment.

32. In the light of the foregoing, I do not find that Mrs Hulme has been able to show that she qualified for ill health retirement at the time her employment was terminated and I am unable to uphold her complaint.

DAVID LAVERICK

Pensions Ombudsman

12 January 2006
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