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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr X

	Scheme
	:
	The NHS Injury Benefits Scheme (the Scheme)

	Respondent
	:
	NHS Pensions (Manager) (formerly known as “The Agency”)


MATTERS FOR DETERMINATION

1. Mr X is aggrieved at being denied Temporary Injury Allowance.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. An Appendix to this determination sets out the relevant Regulations and the administrative arrangements made for determining whether Temporary Injury Allowance is payable. 

4. Mr X commenced work with the North Bristol NHS Trust (the Trust) in 1999 as a driver.  As part of his job, Mr X attended various training courses on manual handling and health and safety.  Following this, Mr X began telling the head and senior drivers that regulations were being ignored.  Mr X says that he then contacted the manual-handling trainer and health and safety department, whose subsequent advice was also ignored.  Mr X says that:

“After a couple of months of trying to rectify the problems in which time I was being subjected to verbal abuse I then wrote a letter to senior management [outlining the issues] after the senior driver shouted at me in front of other drivers telling me that, the drivers hated me and that I was nothing but a whinger when I reminded him that the Manual Handling Trainer advised him to change his work practices I was told where to go.” (sic)

5. Following this altercation, Mr X went on certified sick leave from 26 May 2001.

6. Dr J Guest at the medical clinic which Mr X attended, wrote to Mr Griffiths, a consultant ENT surgeon at St. Michael’s hospital, Bristol, on 13 July 2001 as follows:

“Mr X… has an appointment to see you on the 13th August.  He has a three to four month history of food sticking at the level of the thyroid cartilage… I understand that it is occurring with all his meals and he is now finding eating very difficult.  I do not know [Mr X] but I see that he has a history of anxiety and depression and is currently taking Lofepramine as well as receiving homeopathic treatment.  Although his anxiety may be adding to these problems I should be grateful if urgent endoscopy could be arranged… ”  
7. In July 2001, Mr X met with a Human Resources Advisor employed by the Trust to discuss his return to work.  During this meeting, Mr X raised the issue of applying for Temporary Injury Allowance.

8. On 30 July 2001, the Trust requested occupational health advice for Mr X.  The reason for referral was stated as:

“Mr X has been absent from work… with ‘stress reaction’ since a dispute with the Senior Driver.  Mr X states that due to this incident he has been unable to return to work and consequently has now gone into half pay.  As he now wishes to apply for Temporary Injury Allowance, I would be grateful if you would assess Mr X’s stress.  An incident form was not completed at the time of the incident and therefore I am uncertain as to how this would affect his claim.”

9. Mr X returned to work on 6 August 2001.

10. On 15 August 2001, Dr David Short, Consultant Occupational Physician with the Trust’s Department of Occupational Health and Safety commented, after seeing Mr X:

“…I cannot see any reason for temporary injury allowance, and in any case, it would be for his GP, who made the diagnosis of stress, to validify (sic) the claim.  As you say, there is nothing by way of a report of the alleged incident.”

11. On 21 August 2001, the Trust’s HR Advisor replied to Dr Short as follows:

“As you state that Mr X’s GP would be the appropriate individual to validate the claim for Temporary Injury Allowance as he made the diagnosis of stress, I would be grateful if you would liaise with the GP in order to gain this information.

I have discussed this with our Pensions Department who confirm that they will be able to take appropriate action based on a medical opinion from either yourself or the individual’s GP.”

12. Whilst NHS Pensions say they do not hold paperwork in relation to this, Mr X’s application for Temporary Injury Allowance was declined.  NHS Pensions says that whilst they ask to see all stress-related cases, the employer usually deals with applications for Temporary Injury Allowance.
13. After returning to work on 6 August 2001, Mr X says that he:

“was put straight onto the same workload which was against [health and safety] rules.  [T]rying to reiterate previous concerns re. my health [and] my safety only resulted in [the senior driver’s] verbal intimidation and again the onus being put on me, i.e. ‘If I don’t do others will have to do it’.  Needless to say I did end up ill as this kind of pressure/behaviour results in me having a nervous reaction.” 

14. Mr X was absent from work from 5 November 2001.  He subsequently complained to the Trust about an altercation that took place between the senior driver and three co-workers in the transport department.  

15. At a meeting of 27 August 2002 with the Trust, Mr X raised the possibility of his application for Temporary Injury Allowance being reconsidered.  As a result another  Human Resources Advisor, wrote to Dr Williams, a Consultant Occupational Physician with the Trust, on 12 September 2002 as follows:

“As you know [Mr X] has been absent from work for a protracted period.  His doctors notes are for stress, anxiety and depression.

He and his TU representative have asked me to state here to you that he feels that his illness is related to stress that was brought about by his job due to problems which he feels were not adequately addressed when raised.  (I have asked the managers concerned to contact you to give their view to this). …  

You may know that [Mr X] raised a number of health and safety issues about his workplace which he now agrees have been resolved.

[Mr X has annotated the copy of the letter I have seen after the above paragraph as follows: “I was advised at meeting that my concerns were being rectified”]

[Mr X] also raised concerns about his immediate manager’s behaviour towards himself and others.  An investigation was undertaken into [Mr X’s] complaints by Andrew Kettle and Sara Hombal involving discussions with the manager and other drivers who were named as witnesses by [Mr X] to the alleged incident.  A letter to [Mr X] explained that no evidence was reported that staff were threatened or intimidated.”  [Mr X] has however been told that his manager was counselled for referring to him as a “whinger” and advised this was inappropriate, which the manager accepts.

Temporary Injury Allowance can be payable to an employee who has suffered a loss of earnings ability due to a work-related injury, condition or disease which is wholly or mainly related to his NHS employment.  I would be grateful for your view on this.  As I understand it [Mr X] may in any event be able to appeal to the Pensions Benefit Agency [the Agency] who administer the [Temporary Injury Allowance]. 

…

I understand an Independent Doctor… has assessed [Mr X]’s entitlement to Social Security Incapacity Benefits and [Mr X] feels this should have a bearing on our decision in respect of his entitlement…  I have explained this is a different and separate scheme.

Finally, since our last meeting [Mr X] seems more reassured that his concerns have been dealt with and has advised us that it is his intention to return to his post as Driver in approximately 2 months once he has seen his GP and come off his tablets.”

16. Following a referral, Mr X saw a Community Psychiatric Nurse, on 25 October 2002.  The nurse wrote to Dr McQuoney on 28 October 2002:

 “Presenting mental state [Mr X] presented throughout the interview with good eye contact.  He was spontaneous in conversation and we were able to form a fairly easy rapport.  He did talk about his symptoms of anxiety and depression and the globus hystericus in his throat and his previous difficulties regarding his work situation which has, at times, been extremely stressful and would seem to be the precipitating factors for his current situation.  There have also been other family tensions.  There have been problems with both his daughter and son who he says both suffer from anxiety, and also problems with access to his grandchildren, all causing both [Mr X] and his wife considerable degree of stress.  We did talk about his fleeting thoughts of suicide and he feels clear that he would not act upon these thoughts but when his mood does dip, which he says it does two or three times per week, then thoughts of self-harm to come into his mind.  He has no plan and no clear intent to actively self-harm. 

Previous Psychiatric History He did not admit to any previous psychiatric history.

Personal History Details [Mr X] is a Scot born in Glasgow, one of [16] children.  He lived in Glasgow until [1991] when he moved to run a pub in the East End of London.  There would seem to have been difficulties around [Mr X]’s alcohol intake at that time and his wife subsequently left London and moved to Bristol with her son and his new partner.  [Mr X] followed and they were able to reconcile their marriage.  [Mr X] has, however, continued to drink quite heavily at times and admitted to me today that he only really stopped his heavy intake a couple of weeks ago.  We did discuss the problems of alcohol use and not exacerbating symptoms of low mood and it was interesting to note that since [Mr X] had reduced his alcohol intake he says his mood, he feels, has improved.  We did discuss his use of Mirtazapine.  He said as he was feeling much better he had discontinued taking it.  We did discuss the need to continue taking antidepressants long after symptoms of depression had reduced but whether or not he will resume taking it I have no idea.  He described his sleep as good and his appetite is unaffected.

….

As [Mr X]… is keen to return to work, we concluded today that there was no real need for any further CPN follow-up.”

17. Dr Williams replied on 8 November 2002 to the Human Resource Advisor’s letter of 12 September 2002 saying that he felt a return to work for Mr X in the near future was a realistic prospect.  He continued by saying that he noted:

“…that a number of issues Mr X has raised have been resolved and he is in agreement that this is the situation.  I have not identified any other clear factor to account for Mr X’s health problem and from that perspective, I should have thought there was a case to be made with regard to temporary injury allowance.  However, I do know that you have been previously advised by Dr Short that he did not consider this appropriate.

Guidance produced by the Association of NHS Occupational Physicians in conjunction with the NHS Pensions indicated that all cases of stress being considered for temporary injury allowance should be referred to the [Agency] and accordingly, I would consider this the appropriate route to take in this case.  Clearly they may seek access to his occupational health record…”
18. On 9 December 2002, Mr X wrote to NHS Pensions to outline his case.  He stated that he had been off work for 13 months due to problems at work.  He also said that he:
“…did [his] utmost to prevent/avoid problems [with] Health [and] Safety issues.  I requested training in [health and safety,] the tutor advised and agreed I was correct in the issues I raised.  The head driver… not only ignored the issues I raised, he continually ridiculed me or was verbally abusive in front of the men.

I contacted management, had meetings with them, wrote to them, the problems [were] never addressed correctly.  I also requested [the head driver] got training in [health and safety and] manpower, to no avail.  The whole thing went on and on.

This became a very harrowing time. I suffered numerous physical ailments relating to stress.  In the end I just couldn’t cope and depression set in.

It was been confirmed that all [health and safety] issues I raised have been corrected.  I am returning to work and have been offered support on my return.  All problems solved.”

19. On 17 December 2002, Mr X returned to work. 

20. On 7 January 2003, the Trust provided NHS Pensions with a chronology of events, a background to the case, copies of previous correspondence and the following statement:
“The background to this case is that [Mr X] raised concerns about his Senior Driver’s management style.  He raised a specific complaint about an incident when he alleged the Senior Driver had assaulted another member of staff.  [Mr X] himself was not present on the day of the alleged incident, but had heard about it at a later date.  His complaints were investigated and witnesses whom [Mr X] named were interviewed.  No evidence was reported that staff were threatened or intimidated as [Mr X] had alleged.  I enclose a chronology of these events, as it was at this stage that [Mr X] went on long term sick leave due to stress/anxiety/depression.

[Mr X] also raised a number of Health & Safety issues, which were looked into by management and resolved.  [Mr X] has had feedback that his supervisor did admit to calling him a “Whinger”, and had been counselled that this was inappropriate.  Management had concerns about Mr X’s eligibility for Temporary Injury Allowance in that the levels of anxiety he has suffered seem to be disproportionate to the situation and had referred the question of Temporary Injury Allowance to Occupational Health.  It was felt this absence from work possibly stemmed from a clash of personality between [Mr X] and his supervisor.

A letter dated 15.08.01 received from Dr David Short, Occupational Health Consultant stated, “I cannot see any reason for temporary injury allowance”.

However at a meeting on 27 August 2002 [Mr X] requested that we reconsider his claim for Temporary Injury Allowance.  He felt his illness was related to stress that was brought about by his job due to these problems at work which he felt were not adequately addressed when raised.

[Mr X] was seen by Dr Brian Williams, Occupational Health Consultant on 8 November 2002.

The latest letter from the Occupational Health Doctor advised that [Mr X]’s health problems have improved significantly recently and he felt a return to work in the near future is a realistic prospect. (sic) (In fact [Mr X] returned to work on 17 December 2002.)

Dr Williams notes that a number of issues [Mr X] raised have been resolved and [Mr X] is in agreement with this.  The doctor states he has not identified any other clear factor to account for Mr X’s health problem.  He advises that the decision on receipt of Temporary Injury Allowance be referred to [the Agency] since this is a case involving stress.”

21. NHS Pensions has provided a copy of an internal processing sheet written by Dr C L Yeates of Schlumberger Sema (Sema), the Scheme’s medical advisors, after receipt of Mr X’s medical records.  Dated 10 February 2003, it says that:
“All information available has been considered with regard to application for Temporary Injury Allowance.  Work Stress has been claimed but from the letter compiled by Janet Pearce, Community Psychiatric Nurse on 28/10/02 there appears to have been considerable domestic stresses at the same time.  As such [Mr X’s] incapacity cannot be wholly or mainly attributable to his NHS employment.  Hence causation criteria needed for Temporary Injury Allowance has not been met.”

It continued by saying that:

“…the letter by [the CPN] dated 28/10/02 states ‘he did not admit to any previous psychiatric history.’  This is contrary to GP notes which identifies panic attacks on 11/1/84, alcohol intake 19/05/90, high alcohol intake with finance and domestic problems and real or imagined illness on 26/05/93.  This would suggest a significant past psychiatric history.”

22. Sema sent Mr X’s medical file (including Dr Yeates’ note) to NHS Pensions on 13 February. A covering note said that “a decision has been made, but this has not been authorised by NHS Pensions so therefore, no letters have been released.”  NHS Pensions record of decision, dated 20 February 2003, says that a Mr S C Bird had:

“… reviewed this application for [Temporary Injury Allowance] on behalf of the Secretary of State in accordance with the relevant NHS Injury Benefits Scheme Regulations (including regulation 22). [See appendix]

After reviewing the case notes I agree with the Agency’s Medical Advisors and with the reasons given by them.  I therefore endorse those reasons in making my decision…”

23. On the same date, Sema wrote to the Trust saying that after:

“careful consideration of the available evidence on behalf of NHS Pensions, the Scheme’s medical advisors are unable to advise that the applicants condition is wholly or mainly attributable to their NHS employment and, therefore, cannot recommend payment of Temporary Injury Allowance in this case.”

24. Notice was also sent to NHS Pensions for inclusion in Mr X’s file and upon receipt of Sema’s letter, the Trust relayed the decision to Mr X.
25. On 23 March 2003, Mr X appealed against the decision of 20 February 2003.  In summary, he said that:
25.1. Janet Pearce had only seen him for approximately 30 minutes.  He had gone there looking for help but left very disappointed as he said she said she could do nothing for him;
25.2. He had tried to resolve the problems he had experienced at work with middle and senior management.  These problems had come from the senior driver, who has not received any form of training in man management;

25.3. Senior management have admitted the senior driver “went over the top” with him and that it was their fault that they put him in charge with no training;

25.4. All the health and safety issues he brought to the attention of management have now been put right.  Management have admitted he was in the right; and
25.5. He disagreed with NHS Pensions opinion with regard to his past psychiatric history.  He said he had personal problems at that time but that he took very little time off work.

26. On 7 April 2003, Sema wrote to NHS Pensions:

“Regarding the application for Temporary Injury Allowance in respect of [Mr X], I am writing to inform you that it has been rejected.

Dr Jones has advised that:

“It is confirmed that this medical advisor has not previously been involved in the case.

I have reviewed the casenotes and find no evidence to justify a TIA.  I note that the claimant had seen his GP a month before the key incident with a sore throat and feeling something caught in his throat.  The hospital referral found no physical abnormality for this.  This ia a common anxiety symptom (sic).  In the GP notes his dispute with his employers is first mentioned on 18/06/01.

It is likely his anxiety preceded the incident to precipitate the absence.

The personnel log of this incident shows every evidence of their actions being placatory due consideration with given to his concerns and appropriate action taken.”

I have written to the [the Trust] today informing them of this decision.” 

27. NHS Pensions has provided an undated record of their decision on Mr X’s appeal, which says that a Mrs J Hancock has:

“… reviewed this application for [Temporary Injury Allowance] on behalf of the Secretary of State in accordance with the relevant NHS Injury Benefits Scheme Regulations (including regulation 22).
After reviewing the case notes I agree with the Agency’s Medical Advisors and with the reasons given by them.  I therefore endorse those reasons in making my decision…”

28. On 15 May 2003, Sema wrote to Mr X to say that:
“after very careful consideration on behalf of the Agency by the Scheme’s medical advisors, we cannot recommend entitlement to the NHS Temporary Injury Allowance (TIA).  This decision has been based on the information available to us and I shall explain in full how we came to the decision and what you have to do should you wish to appeal it.

In order to be entitled to Temporary Injury Allowance the Scheme has to be satisfied that your condition is wholly/mainly attributable to your NHS duties.”
Sema’s letter then repeated the medical advice offered by Dr Jones (see paragraph 26).  Sema’s letter did not say who had made the actual decision.
29. On 19 May 2003, Mr X appealed against the decision.  In appealing, he said that:

29.1. He did complain to the Trust about the problems he was experiencing at work prior to seeing his GP on 18 June 2001.  As a result of this complaint, he had a meeting with the Trust, which he says ended with the suggestion that he and the senior driver should go for a pint together to resolve their differences.  Mr X did not believe this was the correct way for senior management to attempt to resolve what he considered to be a serious situation; and
29.2. Mr X believed that appropriate action was not taken by the Trust on his return to work in December 2002.  Mr X complained to the Trust about what he felt were continuing breaches of health and safety.

30. On 10 June 2003, Sema wrote to NHS Pensions to say that:

“Regarding the application for Temporary Injury Benefit in respect of [Mr X], I am writing to inform you that it has been rejected.

Dr Stephen Glen has advised that:
“he is a 54 year old gentleman who claims that he is suffering work-related stress, encompassing Depression and Anxiety, as a result of situations occurring within the workplace scenario in late 2001.  He has a history going back to the early 1980’s of phobic anxiety states associated with death and darkness. His anxiety state continued to affect his health, and there is evidence that he then developed alcohol abuse from the early 1990’s.  His anxiety problems, and excessive alcohol intake, persisted through until 2002.  In late 2001, he claims that he was involved in a work situation which caused him to become anxious and depressed.  His allegations were investigated, and found to be groundless.  It would appear that he had a deteriorating relationship with his manager during 2001, and was also experiencing chronic anxiety problems involving his throat symptoms, as well as multiple family-related difficulties.  Although he may have subjectively considered that the work situation was responsible for his anxiety state, the evidence reveals that he has suffered a very long history of chronic anxiety, associated with alcohol abuse.  There is no evidence that his illness was wholly or mainly associated with work-related injury, and the medical grounds to justify his application for TIA are not seen to be met.”

I have written to the [Trust] today informing them of this decision.”

31. NHS Pensions have provided an undated record of their decision on Mr X’s appeal, which says that a Mrs J Hancock has:

“… reviewed this application for [Temporary Injury Allowance] on behalf of the Secretary of State in accordance with the relevant NHS Injury Benefits Scheme Regulations (including regulation 22).
After reviewing the case notes I agree with the Agency’s Medical Advisors and with the reasons given by them.  I therefore endorse those reasons in making my decision…”

32. On 4 July 2003, Sema wrote to Mr X to inform him that:
“after very careful consideration on behalf of the Agency by the Scheme’s medical advisors we cannot recommend entitlement to the NHS Temporary Injury Allowance (TIA).  This decision has been based on the information available to us and I shall explain in full how we came to the decision and what you have to do should you wish to appeal against it.

In order to be entitled to Temporary Injury Allowance the Scheme has to be satisfied that your condition is wholly/mainly attributable to your NHS duties.”
Sema’s letter then repeated the medical advice offered by Dr Glen (see paragraph 30).  Sema’s letter did not say who had made the actual decision.
33. On 8 August 2003, Mr X wrote to appeal against the decision.  He made the following new points:

33.1. He agreed that he had problems in the early 1980s. He experienced the death of close friends and family.  As a result, his then GP prescribed him Atavan.  Mr X says that Atavan:

“unknowingly at the time was putting me from the frying pan to the fire as Atavan as we found out later on was causing bigger problems I was on repeat prescriptions and trying to come off this very addictive drug was a nightmare so in fact you could possibly blame the NHS for continuos problems in the early 80s”; (sic)
33.2. He was annoyed that the Scheme was ignoring Dr Williams’ opinion;

33.3. He was also annoyed because he said the Scheme was ignoring the fact that:

“Senior management… admitted that they were to blame for putting a man in charge [the senior driver] without any training in man management and to this very day still has not had any training.  This man has admitted that he bullied and verbally abused me in front of the work force.”;

33.4. He did not have many problems or miss work until he was put on specific jobs that broke health and safety regulations.  The senior driver believed that because things had been done a certain way for years, there was no need to change them;

33.5. Any work he refused to do due to health and safety concerns were passed to his co-workers.  Mr X says the senior driver told him his co-workers hated him because he was causing problems; and
33.6. He asked the Agency to look at the facts and not his history.

34. On 19 August 2003, Dr J McCarthy, Senior Consultant Occupational Physician, wrote to NHS Pensions:

“Mr X has stated his wish to appeal further in a letter of 08/08/03.  After starting his job as a driver in 1999 he reports no problems until he was deployed to work, which he was concerned posed manual handling problems.  In raising these issues he reports he was subsequently subject to verbal abuse.  These events date from 2001.  There is evidence management investigated and addressed his concerns.  He suffered anxiety symptoms he reports as a result of the work situation and incurred lengthy sickness absence.

It is clear from the GP records that Mr X has had a propensity to suffering anxiety symptoms to some degree throughout his adult life, sometimes complicated by excess alcohol intake and sometimes manifesting in physical symptoms, notably a problem of a sensation in the throat (globus hystericus).  His reported problem of perceived stress from the work setting may have contributed to a worsening of his condition and to his lengthy sick leave.  There is also evidence of considerable stress arising within his personal life which is likely to have contributed.

Therefore, while the stress Mr X perceived at work may have constituted along with significant personal stresses, to a relapse of his anxiety symptoms, the work situation can not be said to be wholly or mainly the cause of his symptoms of anxiety and depression and associated sickness absence.  In conclusion he does not satisfy the criteria for [Temporary Injury Allowance].  His appeal fails.”

35. On 13 October 2003, the Senior Appeals Manager with NHS Pensions wrote to Mr X to inform him his application had been unsuccessful.  She said that in  her role:
“… as the Agency’s Appeals Manager [she] had undertaken, together with the Scheme’s Senior Medical Advisor, a very full and thorough review of your application, taking into account all the available evidence, including notes provided by your GP, Dr McQuoney.  Whilst I appreciate that this will be a disappointing result, I have to advise that your appeal has been unsuccessful because the Senior Medical Advisor has advised that he is not satisfied that the condition for which you have claimed is wholly or mainly attributable to the duties of your NHS employment.

…

Reasons for my decision
[Ms Bates’ letter then repeated the medical advice offered by Dr McCarthy (see paragraph 34)].
…

Having considered [Dr McCarthy’s] comments very carefully, I can find nothing that would cause me to disagree with the views expressed.  I therefore endorse the conclusion that the criteria for TIA are not met.  Therefore no allowance is payable.”
SUBMISSIONS

36. During the process of considering Mr X’s complaint and in submissions made to me, NHS Pensions have made the following points:
36.1. Consideration of Mr X’s application for Temporary Injury Allowance has been based on Mr X’s sick record up to 13 October 2003, the date of his stage three appeal rejection;

36.2. The decisions dated 20 February, 15 May and 4 July 2003 were properly made by NHS Pensions Staff acting as the Secretary of State under the Carltona principle.
  NHS Pensions approved each recommendation arrived at by Sema.  These decisions were communicated under the Sema letterhead to Mr X and the employing authority, and notice sent back to NHS Pensions for inclusion on Mr X’s file;

36.3. For the initial decision and subsequent appeals, the process followed was:

36.3..1. Sema looked at Mr X’s application in the first instance and prepared a notification of their conclusions for both the Trust and NHS Pensions.  Due to the way Sema’s computer system is configured, the software under which those notifications were generated dated them as at the date the conclusions were reached.  The software is such that the date cannot be left blank or indeed changed without significant knock-on effects throughout the rest of the computer programme.  At this point, neither the Trust nor Mr X had received a copy of Sema’s “conclusions”;

36.3..2. NHS Pensions then received a file from Sema containing all the relevant paperwork – including a copy of Sema’s conclusions, copies of medical evidence and other relevant papers;
36.3..3. NHS Pensions carried out their review of the file and made a “determination”.  It was open to NHS Pensions either to accept or reject the “conclusions” reached by Sema or perhaps ask for further consideration;
36.3..4. The file was then returned to Sema, who issued the relevant paperwork, including the “pre-dated” notifications prepared by Sema’s computer system, to the Trust and Mr X.  Effectively, this means Mr X received a letter from Sema (bearing its logo and information) and bearing a date which (having been pre-generated by the software) was a date earlier than the actual decision taken by NHS Pensions;
36.4. There was no pre-determination of Mr X’s application by Sema;
36.5. For the purpose of measuring wholly or mainly, the Scheme uses the civil burden of “on the balance of probability.”  That is to say that the Scheme’s managers will consider whether, on the balance of probability, the cause of the illness is wholly or mainly attributable to the applicant’s NHS work.  In order to make this assessment, NHS Pensions, in conjunction with its medical advisors, is required to weigh balanced information/evidence usually from the applicant and employer;

36.6. The basis on which Mr X’s case had been presented to them is that he is suffering from work related stress.  The opinion of the medical advisors is that while the stress Mr X perceived at work may have contributed, along with personal stresses, to a relapse of his anxiety symptoms, the work situation cannot be said to be wholly or mainly the cause of his symptoms of anxiety and depression and associated sickness absence.  Mr X had a propensity to suffering anxiety symptoms to some degree throughout his adult life, associated with alcohol abuse.  NHS Pensions therefore declined Mr X’s application on the advice of its medical advisors;

36.7. The decision NHS Pensions reached was based upon fair and balanced evidence, having sought suitable medical opinion using the information obtained, and that as a result, the decision is neither perverse nor unjust and is one that any other person would reasonably have reached in the circumstances;
36.8. The process Mr X’s application followed provided him with every reasonable opportunity to present his claim.  Mr X was also provided with an opportunity to have his application reviewed on three separate occasions, beyond the original consideration given to his application by his own NHS employer, through the  appeal procedure;
36.9. NHS Pensions’ appeals procedures positively extend on the normal opportunity for individuals to pursue disputes under the Internal Disputes Resolution (IDR) procedures provided for under the 1995 Pensions Act.  Every effort has been made to guide and assist Mr X through the process, and to explain how his medical appeal might best succeed rather than simply leaving it to him to present his own challenge as might be out only obligation under a process that more strictly adhered to the requirements of IDR; and
36.10. The amendment (see appendix) made to the medical advisor’s contract in January 2005 makes it clear that (a) liability following from determinations is that of the Secretary of State, and (b) that medical advisors acting properly in the course of what they are required to do, do not consequently attract any personal liability.

37. In submitting his complaint, Mr X has re-emphasised the points he previously made to NHS Pensions and TPAS (the pensions advisory service), whose assistance he had sought.  He also says that:  
37.1. His managers had allowed him to be bullied after he had brought several complaints over a period of at least six months.  In addition, he says that after returning to work in December 2002, little had changed which resulted in him having a further meeting with management, whom he says, admitted it was their fault nothing had been done.  As a result he went back on sick leave in May 2003; 
37.2. An incident report was completed and handed to the senior driver following his altercation in May 2001 (see paragraph 4)
37.3. The Trust does not want him to return to work so “they don’t need to change any of their practices.”  Further, he considers they were the manufacturers of the bullying he suffered and had they acted on his concerns he would never have been subject to such abuse from the senior driver; and

37.4. He fails to see the relevance of his medical history with regard to his present situation with the NHS.

CONCLUSIONS
38. The Regulations require that, for Temporary Injury Allowance to be granted, Mr X must have sustained an injury in the course of his employment which is wholly or mainly attributable to that employment.  This is a question of fact, albeit that the answer is likely to depend on the medical evidence.  The question is not dependent on there having been any fault on the part of the Employer.  Under regulation 22, the rights of an applicant are to be determined by the Secretary of State.
39. Although no incident report has been produced, there appears to be no dispute that Mr X was verbally abused by his manager.  Indeed, Mr X’s manager was counselled by the Trust that his behaviour was inappropriate.
40. Neither the Secretary of State nor the Agency seems to have been involved in the original decision following Mr X’s application in July/August 2001. I do not understand how an application for TIA can be declined by an Employer as stated in paragraph 12.   

41. Mr X attributes his injury to work-related stress caused by the response to the concerns he raised about manual handling and health and safety.  Although, Dr Williams felt that there may have been a case for Temporary Injury Allowance, the Agency has taken a different view arguing that the situation at work could not be regarded as the whole or main cause of his anxiety and depression.  

42. Regulation 22 states an applicant’s rights should be determined by the Secretary of State. It seems to me to be stretching the principle established in Carltona Ltd v Commissioners for Works to argue that a body to whom the Minister (or perhaps an official on his behalf) has delegated a decision can in turn outsource the decision in the way set out in paragraph 4 of the Appendix, although I note that this arrangement has come about after the consideration of Mr X’s application.. There is another long standing principle of Common Law that, without express authority, a body to whom a decision has been delegated may not further delegate the matter.   
43. It is very unclear to the recipient whether the decision has been taken by Sema or by NHS Pensions.  If Sema’s software cannot take account of a decision taken at a later date than Sema’s recommendation then an alternative system should be used. 
44. I am however satisfied that the final decision of 13 October 2003 was made under due authority and that this cured any earlier irregularity as to who had taken earlier decisions and when.  
45. In making his appeal prior to her decision and in submissions to me, Mr X has said that he does not see the relevance of his medical history.  However, in determining whether Mr X was entitled to Temporary Injury Allowance, NHS Pensions were entitled to take into account pre-existing medical conditions prior to Mr X’s application.
46. In the circumstances, and notwithstanding the irregularities I have identified, I consider that it was properly open to NHS Pensions to reach the conclusion that Mr X did not qualify for Temporary Injury Allowance under the Scheme. 
47. I therefore do not uphold Mr X’s complaint.

DAVID LAVERICK

Pensions Ombudsman

20 June 2007

APPENDIX

1. Regulation 3(1) of The National Health Service (Injury Benefit) Regulations 1995 (the Regulations) (as amended) states that:
“…these regulations apply to any person, while he – 

(a) is in the paid employment of an employing authority;

…

…sustains an injury, or contracts a disease, to which [Regulation 3(2)] applies.”

2. Regulation 3(2) states that:
“This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if –

(a) it is wholly or mainly attributable to the duties of his employment;

…”

3. Regulation 4(5) states that:

“Where, on or after 1st April 1991, a person to whom regulation 3(1) of these Regulations applies… is or was on leave of absence from an employment mentioned in those regulations with reduced emoluments by reason of injury or disease, there shall be payable by that person’s employing authority on behalf of the Secretary of State, during or in respect of the period of such leave and without regard to any reduction in the person’s earning ability, an annual allowance of the amount, if any, which when added to the aggregate of -

(a) the emoluments payable to the person during his leave of absence, and

(b) the value, expressed as an annual amount, of any of the pensions and benefits specified in paragraph (6) (including the value of any equivalent benefits payable under the enactments consolidated by the Social Security Contributions and Benefits Act 1992), will provide an income of 85 per cent. of his average remuneration.”


This is commonly referred to as Temporary Injury Allowance.

4. Regulation 22 states that:

“Any question arising under these Regulations as to the rights or liabilities of a person to whom these Regulations apply, or of a person claiming to be treated as such, or of the widow or widower or any dependant of such a person, shall be determined by the Secretary of State.”

5. The contract in place between the Secretary of State and the Scheme’s medical advisors with regard to the processing of Temporary Injury Allowance applications at the time of Mr X’s application says that:

“2.1. The Contractor shall provide medical advice and recommendations concerning:

…

2.1.2 Entitlement to NHS injury benefit according to the National Health Service (Injury Benefit) Regulations including recommendations as to the loss of earning ability;

…

2.3 The Contractor shall provide administrative support to processing applications and claims for ill health retirement and injury benefits and other types of cases, such processing to include where appropriate:

…

2.3.2 Notifying applicants, employers and NHSPA (interested parties) as required, to include decisions as to whether benefits can be awarded and dealing with both case and general enquiries;

…

2.3.4 Dealing with any appeal against a refusal to accept an application…”

6. In January 2005, the following additional paragraph was added to the contract:

“NHSPA agrees that where a registered medical practitioner discharges a function under arrangements made in accordance with regulation 21A of the Regulations… he does so on behalf of the Secretary of State.  Accordingly, provided that function is discharged properly and the registered medical practitioner does not exceed the scope of his authority to act, the Secretary of State remains responsible for the exercise of that function.”

7. A Contract Change Note accompanying this amendment said that:

“Details of change:
Following Legal advice on Secretary of State liability, Responsibility / arrangements on decision making to be clarified.

Reasons for change:
Issue regarding where the responsibility for the actual decision lies”
� That is a reference to a wartime decision of the Court of Appeal (Carlton Ltd v Commissioners for Works [1947] 2 All ER 460) which rejected an argument that a Minister (or in the particular case a Commissioner of Works) in whom power resided needed to personally to exercise that power.  The Court noted that the duties imposed upon Ministers and the powers given to ministers are normally exercised under the authority of ministers by responsible officers of the department concerned.
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