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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr R Cawood

Plan
:
Fabric Care Research Association Limited Retirement Benefits Plan

Administrator
:
Norwich Union

MATTERS FOR DETERMINATION

1. Mr Cawood has complained that Norwich Union failed to inform the Plan Trustee that the Plan should have been terminated in accordance with Rule 22A. In Mr Cawood’s view,  Norwich Union should have advised the Trustee that;

1.1. The Plan was seriously underfunded and that, whilst there were hopes that the sale of the Company’s premises would cover the deficit, there was a real risk that the Company could not afford to fund the Plan in full,

1.2. Allowing members to retire on full benefits was causing priority drift, i.e. that members becoming pensioners gained in priority and thereby reduced solvency for other members,

1.3. The contributions from the Company were so low as to prejudice the long-term funding of the Plan,

1.4. The Trustee should have considered winding up the Plan.

2. Mr Cawood asserts that, if Norwich Union had so advised, the Trustee would probably have proceeded with winding up the Plan prior to two retirements in 1997 and 1998.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

4. The Plan was established by Declaration of Trust dated 28 March 1994. Rule 21A of the Rules adopted in 1994 provided,

“The Principal Employer may terminate the Scheme by written notice to the Trustees. The Trustees will terminate the Scheme if the Principal Employer is dissolved (unless another employer or a holding company becomes Principal Employer under Rule 19) or if they receive actuarial advice that the contributions being paid by the Employers and reasonably expected from them in the future are so low as to prejudice seriously the long term financial position of the Scheme …

When the Scheme terminates, the Trustees will either defer winding-up the Scheme and meanwhile pay benefits in accordance with the Rules, or wind it up as described in the remainder of Rule 21 …”

5. These Rules were replaced in 1999 with a further set of Rules effective from 6 April 1997. Rule 22A states,

“The Principal Employer may terminate the Scheme by written notice to the Trustees. The Trustees will terminate the Scheme if the Principal Employer is dissolved (unless another employer or a holding company becomes Principal Employer under Rule 20) or if they receive actuarial advice that the contributions being paid by the Employers and reasonably expected from them in the future are so low as to prejudice seriously the long term financial position of the Scheme …

If the Scheme is terminated under the foregoing provisions of this Rule, the Trustees will either defer winding up the Scheme and meanwhile pay benefits in accordance with the Rules, or wind it up as described in the remainder of Rule 22 …”

Events from 1 April 1994

6. Actuarial Report as at 1 April 1994, issued July 1995.

6.1. As at the date of this Actuarial Report there were 11 active members and 12 members with deferred benefits in the Plan. Contributions at the rate of 21% of total pensionable salaries had been paid since the commencement of the Plan.

6.2. The Actuary provided valuation results for both the position on discontinuance and as an ongoing scheme. He provided two sets of figures for the discontinuance position: the first showing the position as if the Plan had been wound up on 31 March 1994 and the members benefits secured by the purchase of non-profit deferred annuities with Norwich Union; the second as if the Plan had been wound up and the members had been provided with cash equivalent transfer values. On the deferred annuity basis, the assets of the Plan were only sufficient to secure 52% of the members’ benefits. On the cash equivalent basis, the assets were sufficient to secure 100% of the members’ Guaranteed Minimum Pensions (GMP) but only 58% of benefits in excess of the GMP. The Plan was 61% funded on an ongoing basis, with a deficit of £283,000. The Actuary recommended a total contribution rate of 30.4% for one year and 24% thereafter.

6.3. The Actuary referred to the deficit of £283,000 and provided details of the percentage addition to the funding rate needed over five, ten and twenty years to eliminate the deficit. The figure for five years was a 36.4% addition to the funding rate, 23.7% over ten years and 20.1% over twenty years. The Actuary pointed out that the longer the period taken to eliminate the deficit, the worse the solvency position would be in the short term.

6.4. The Actuary also undertook a valuation as at 1 April 1995 and attached the results as an appendix to the 1994 report. This revealed that the deficit had increased to £303,000 and the recommended contribution rate had increased to 30.5% for one year and 24.1% thereafter.

7. Actuarial Statement 17 July 1995

7.1. In the Actuarial Statement, issued under Regulation 8 of The Occupational Pension Schemes (Disclosure of Information) Regulations 1986, dated 17 July 1995, the Actuary stated,

“In my opinion, the Scheme’s assets existing on the effective date do not fully cover its liabilities at that date …

The liabilities in excess of the Guaranteed Minimum Pension for active members and deferred pensioners are only 62% covered.

…

In my opinion the resources of the Scheme are likely in the normal course of events to meet in full the liabilities of the Scheme as they fall due (except in the event of discontinuance in the five years from 1 April 1995). In giving this opinion I have assumed that contributions, inclusive of the members’ contributions, will be at the rate of 71.4% of Total Pensionable Salaries for one year, followed by 65.0% for four years and 24.1% thereafter ...”

8. Actuarial Report as at 1 April 1997, issued October 1997.

8.1. There were 8 active members and 16 members with deferred benefits as at the date of the valuation. Members had paid contributions at the rate of 6% of pensionable earnings. The Company had brought those contributions up to 27.0% from 1 April 1994 to 31 March 1996 and 20.3% from 1 April 1996 to 31 March 1997.

8.2. On a  deferred annuity basis, the actuarial valuation revealed that the assets of the Plan would have been sufficient to secure 47% of the members’ benefits on discontinuance. On a cash equivalent basis, the assets were sufficient to secure 38% of the members’ benefits in excess of the GMP. The Actuary reported that the Plan was 53% funded on an ongoing basis, with a deficit of £381,000. The Actuary recommended a future contribution rate of 24.8% (including 6% members’ contributions). He reported,

“You will note from the Valuation Balance Sheet on the previous page that there is a deficit of £381,000.

I appreciate that it would be impractical to pay this in one amount, therefore I have illustrated below the addition to the funding rate to eliminate the deficit over three alternative periods.”

8.3. In his ‘Conclusion’, the Actuary said,

“The deficit of £283,000 quoted in the last valuation report has increased to £381,000 in this valuation. The main factors which have led to this are:

· The contributions paid have not been quite sufficient to cover the future service liability for the three years under review therefore no contribution has been made to reducing the deficit which has therefore grown at the valuation rate of interest.

· The investment return has been slightly lower than anticipated.

These have been partially offset by the fact that salaries have increased by an amount less than assumed in the last full valuation report …

For the Actuarial Statement I have assumed the deficit will be eliminated over five years as it is desirable to remove it as soon as possible …

Since the last full valuation report I have discussed the serious solvency level of the Scheme with a representative of the trustees and the Scheme’s financial advisors. The Scheme remains seriously underfunded and a cash injection or a significant increase in the contribution rate is urgently required …”

9. Draft Actuarial Report as at 1 April 2000, issued October 2000.

9.1. The Actuary reported that the Plan was 34% funded on an ongoing basis, with a deficit of £662,000. The Actuary reported,

“If the Scheme’s experience since the last full valuation report had been in line with the assumptions made, the deficit of £293,000 shown in Appendix 4 of the last report (which allowed for the £89,140 paid into the Scheme as a result of the flotation of Norwich Union on the stock market) would now be approximately £125,000.

The main reasons for the difference between the actual deficit of £662,000 and this expected deficit are given below. The results are approximate, but give an indication of the relative financial importance of each item.

· The changes in the assumptions to those described in Section 4 (-£325,000).

· The employer has contributed less than recommended in the last full valuation report (-£300,000).

· The movement of members, as described in Section 2, with the leavers having had a beneficial effect on the fund (+£100,000).

· The investment return, on the actuarial value of the assets, has been less than assumed in the last full valuation report (-£15,000).”

9.2. The Actuary stated,

“The valuation results … are based on an ongoing scheme as at 1 April 2000. However, the last active member left the Scheme with effect from 30 June 1998, so since that date future benefit accrual ceased in the Scheme.

The most important aspect now is the Minimum Funding Requirement and the completion of a Schedule of Contributions … Based on the market conditions that existed at the date of issue of this draft valuation, in order for the Scheme to reach a solvency level of 90% by 6 April 2003 and 100% by 6 April 2007 the following premiums would need to be paid:


Period




Amount

1 November 2000 to 31 March 2001
£120,000

1 April 2001 to 31 March 2003

£290,000 Per annum

1 April 2003 to 5 April 2003

£25,000

6 April 2003 to 31 March 2004

£20,000

1 April 2004 to 31 March 2007

£30,000 Per annum

1 April 2007 to 5 April 2007

£3,000”

10. Mr D Gill (an actuary employed by Norwich Union) was appointed Actuary by the Trustee of the Plan with effect from 6 April 1997. The letter of appointment specifies that Mr Gill is to report to and take instruction from Mr C J Tebbs, the Company’s Managing Director. His functions are listed in the letter of appointment as follows,

“The Scheme Actuary’s functions are:

(i) to carry out regular valuations of the assets and liabilities of the Scheme and prepare statements concerning such aspects of the valuation as may be prescribed under the Act;

(ii) valuation and certification of assets and liabilities for the purposes of the minimum funding requirement and certification of contribution rates;

(iii) where applicable, certification of the adequacy of the Scheme’s resources to meet the contracting-out requirements in respect of benefits accrued before 6 April 1997;

(iv) where applicable, certification that the Scheme satisfies the statutory standard for contracting-out after 6 April 1997;

(v) advice on and certification of the method and assumptions to be used to calculate individual transfer values out of the Scheme and the benefits to be credited for an incoming transfer payment;

(vi) provision of certification where a bulk transfer occurs without members’ consent;

(vii) determination and verification of the assets and liabilities of the Scheme where necessary in the event of the Scheme winding up or the insolvency of a Scheme employer;

(viii) provision of certification regarding Scheme modification and amendment where required under the Act;

(ix) compliance with “whistle blowing” obligations under section 48 of the Act.”

11. The Plan was established following a transfer to Norwich Union of the proceeds of a previous Scheme with London & Manchester Assurance Company in 1994. Fabric Care Research Association Limited (the Company) was the sole trustee until the appointment of an independent trustee (Capital Cranfield Trustees Limited) on 19 April 2001. The Company went into liquidation on 12 February 2001. The Plan commenced winding up on 20 July 2001 and the Company was dissolved on 13 July 2004.

12. The Plan provides for members to receive benefits at the rate of 1/60th of their final salary for each year of service. Norwich Union provide administration services for the Trustees. 

13. In addition to the formal valuation reports detailed above, Mr Gill prepared a report on the Plan’s solvency position as at 1 April 1996. This was sent to the Trustee’s then financial adviser, Brierley Edmondson, on 13 May 1996. In his covering letter, Mr Gill said,

“For my valuation I have assumed that Mr P … will have his benefits preserved in the Scheme. Regarding the comment in the first paragraph of your fax, the insolvency of the Scheme is relevant if any member is having money taken from the Fund in respect of his or her benefits. If the member is granted the full benefit then the solvency level for the remaining members’ benefits will be worsened.

For my valuation I have allowed for Mr B … ‘s 39/60ths of his Final Pensionable Salary to be payable from the Scheme … This member accounts for over a fifth of the past service liability of the Scheme and therefore the immediate annuity rates in force at his retirement date will be crucial to the solvency level of the Scheme. Mr T … accounts for a further 20% of the total past service liability.

For many years the Scheme has shown a significant past service deficit and this was highlighted in my actuarial report issued in July 1995.

In view of the solvency levels and the fact that most of the active members reach retirement date during the next ten years, and many during the next five, the Trustees must give serious consideration to the best course of action …

I appreciate that there is no easy solution to the situation as the funds are not available to achieve solvency in the short-term.

I understand that you will shortly be discussing the latest figures with the Trustees. If at any stage you would like me to attend a meeting …”

14. Norwich Union made a note of a telephone conversation with Brierley Edmondson on 4 June 1996 in which the financial adviser mentioned that there was a possibility that the Company might be relocated and the Plan wound up.

15. On 24 June 1996 Mr Gill attended a meeting with the Trustee and its advisers. The minutes of the meeting stated,

“[Mr Gill] ran through the notes he had prepared which basically explained the long-term funding and then the various ways of identifying the liabilities (ongoing, deferred annuity, cash equivalents and the proposals for MFR). [Mr Gill] said his biggest concern was the short-term position, and explained that it was his professional duty to ensure the Trustees were aware of the seriousness of the position.

…

If the scheme did have to wind up then the building would settle the debts. It has been valued at £650,000 and there are debts of about £300,000 so in theory there would be enough left to settle the pension scheme debt …”

16. On 12 November 1996 the Trustee’s financial advisers (now Fielding Mann) wrote to Mr Gill asking him to provide a figure for the Plan deficit if it were to be wound up on 1 December 1996. Fielding Mann also asked Mr Gill to provide information regarding other courses of action open to the Trustee, e.g. payment of a state scheme premium (to buy back members into SERPS as an alternative to the Scheme providing GMPs, removing revaluation on the excess benefit over the GMP for deferred members and changing the accrual rate to 80ths. Mr Gill responded on 17 December 1996,

“You will be aware that subsequent to my actuarial report issued in July 1995 in which the significant past service deficit was highlighted we produced an actuarial quotation for the scheme dated 13 May 1996 …

I am pleased to enclose updated solvency figures … We have not produced recommended long term funding rates on this occasion but they would not differ significantly from those set out in the quotation of 13 May 1996. I should point out that Mr B … is due to retire early in 1997 and the annuity rates in force at his retirement could further affect the solvency position.

If the scheme were to be wound up appropriate rights premiums could be paid to contract back into the State Scheme. However we are unable to provide the cost of this as it is a lengthy exercise that can only be conducted once the discontinuance has been confirmed …”

17. In September 1997 Mr Gill recalculated the solvency level of the Plan at the request of Fielding Mann. His figures showed that the Plan was 62% funded on an ongoing basis, 54% funded on a deferred annuity discontinuance basis and 58% funded on a cash equivalent basis. Fielding Mann wrote to Mr Gill on 18 September 1997, following a meeting with the Trustee. They explained that the Company was to merge with another organisation and all but two of the Plan members would cease to be employed by the Company on 30 September 1997. Fielding Mann said that the intention was for contributions to continue to be paid into the Plan until March 1998.

18. On 23 October 1997 Mr Gill wrote to the Trustee informing them that the Plan’s position had worsened since the 1 April 1997 valuation date and recommending that transfer values be restricted to 48% of the benefits in excess of the GMP.

19. A meeting was arranged for 1 December 1997 between Mr Gill and the Trustee. Fielding Mann informed Mr Gill that the Trustee wished to look at ways of reducing the deficit and ensuring that the funding situation did not worsen. Mr Tebbs wrote to Fielding Mann on 21 November 1997 with a number of questions he wanted to raise at the meeting, including whether the Company could wind up the Plan. The meeting was postponed until 8 December 1997 and Fielding Mann subsequently declined to attend. Mr Gill’s notes of the meeting said,

“Mr T … then outlined the current position. There are now only 2 active members left in the Scheme … FCRA are in the process of merging (?) with a similar but larger organisation, … which should be completed by year 2000 (?). Therefore they would like to get the existing pension scheme sorted out and ideally wound up with members accrued benefits provided. Mr J … was very anxious to resolve everything by April 1998 as he would be leaving the organisation at that date.

I then went through the presentation I had prepared and handed out the enclosed notes. In particular I emphasised the Deficiency on Winding Up regulations and the fact that the scheme was at least £300,000 in deficit on this basis and indeed with the falling interest rates and the new MFR underpin it could currently be closer to £400,000 in deficit. I reiterated that ever since NU had taken over the scheme we had emphasised the very serious solvency position of the scheme. In particular the 1995 actuarial report and our meeting in June 1996 had highlighted the issue and the need for action to be taken to reduce the deficit. I also explained about the MFR regulations and that the first formal MFR valuation would be done as at 1 April 2000 and the requirements to get the MFR level up to 90% by 2003 and 100% by 2007.

Mr T … and Mr J … appreciated the points I had made and did point out that the company had an asset in its building of which part of the proceeds when it was sold could be put towards the pension deficit. However they implied that this would nowhere near cover the whole deficit.

…

I suggested that in view of all the circumstances they really ought to take legal advice. If the scheme continued as it was as members retired and took their full benefits the security of the remaining members benefits would be further diluted …”

20. Mr Gill wrote to Mr Tebbs on 21 October 1999 confirming that the Plan could meet its contracting-out liabilities (i.e. to pay GMPs). He said that he understood that there were now no active members in the Plan and that contributions had ceased. Mr Gill asked, in view of the serious underfunding of the Plan, how the deficit was to be made good. Mr Tebbs on 10 November 1999,

“As you are aware, the Board of FCRA, who are in fact the trustees, has been concerned about the funding position of the … plan for some time. It is also acknowledged that there are no active members left in the scheme and, as such, no contributions are currently being made. At the same time however there are now no increasing benefits being created by active members and it should be much easier to assess the long term liability.

FCRA is still actively pursuing legal matters connected with this fund and in particular, with the pensions advisers. Several channels have already been investigated and we are currently awaiting the appointment of an independent investigator by the FSA. We also still reserve the right to take independent legal action through the courts … The Board have thus been awaiting the outcome of this before taking any alternative action on the funding as it is important to ensure that our position is not compromised. Once we have a definitive position we can then plan how to make good the funding and close down the scheme for it is in everybody’s interest to do so now that there are no active members.”

21. Mr Gill met with the Trustee on 10 January 2001 to discuss the draft actuarial report for 2000. His notes of the meeting recorded,

“There are now just 20 members all with deferred benefits as accrual ceased in June 1998 …

… The MFR funding level at April 2000 was 36% … To reach the required MFR funding level of 90% by April 2003 would require about £700,000 to be paid into the scheme … There is absolutely no prospect of anything like that amount being paid. If the scheme was to be wound up the deficiency would become a debt on the employer and again the organisation could not possibly meet this and it would bankrupt the organisation. The only asset the company has is apparently their property which they estimate should be worth about £300,000.

… I also strongly advised them to take legal advice, just as indeed I had done 3 years ago.

They are still pursuing a compensation claim against their previous Advisors for bad advice, but this has been a very protracted process partly because the original IFA no longer exists …”

22. During the lifetime of the Plan there were five retirements (all at normal retirement age) and Norwich Union have given an approximate benefit cost of £551,365.00 for these. Mr Cawood opted to take his retirement benefits from 10 August 2004. These benefits were reduced because of the Plan deficit.

SUBMISSIONS

Norwich Union

23. Norwich Union have responded to Mr Cawood’s assertions as follows;

· The decision as to when the Plan should be wound up was the responsibility of the Company as Plan employer/trustee,

· The role of the Actuary did not extend to advising the Trustee whether or not to wind up the Plan or when,

· The Actuary provided information to the Company and its Advisers regarding the Plan’s funding position and the consequences of winding up. He recommended as early as 1996 that the Company give serious consideration to the future of the Plan in view of forthcoming retirements,

· The Company appear to have been considering winding up the Plan in 1996/1997,

· The worsening of the deficit between 1997 and 2000 was due primarily to changes in valuation assumptions and the fact that the employer had contributed less than was recommended,

· It has not been established that the decision to delay winding up beyond 1997 was negligent but, if it were shown to be negligent, liability for this should rest with the Company and not Norwich Union,

· They do not believe that any further involvement from the Actuary would have been likely to cause the Company to wind up the Scheme before 2001.

24. Norwich Union say that they do not appear to have any record of a written Service Agreement with the Trustees. They say that it was not their practice at this time to enter into written service agreements. Norwich Union have explained that their standard procedure is to issue trustees with a ‘Guide to administration and Norwich Union services’. They do not have a historical version of this guide but have provided the current version, which they believe to be similar to that which would have been provided at the time the Scheme was established.

25. The Contents page of the Guide refer to administration services, documentation services and actuarial services. Under actuarial services, the Guide lists sections on  actuarial valuations, minimum funding valuations, schedule of contributions, changes to scheme benefits, contracting-out certification, transfer values, winding up the scheme and statutory duties. 

26. The section on winding up says,

“If you decide to wind up the scheme the scheme actuary will calculate, as necessary, the assets and liabilities of the scheme at the date of the winding up.

We may charge for further actuarial advice given during the winding up process.”

27. Under ‘Administration service’, the section on winding up the scheme states,

“Please tell us, via your financial adviser or usual Norwich Union contact, as soon as possible if the scheme is to be wound up. A winding up resolution will need to be completed. Please tell us if you would like us to send specimen wording for this.

We will send our ‘Notes for Trustees on Winding Up a Defined Benefit Scheme’ and tell you what further information we need. The notes explain the process, what you need to do and how we will help.

The process of winding up a pension scheme can be very complex and lengthy. There may be considerable delays before we can quote final benefits and make settlement …”

28. There is a summary at the back of the guide. Under ‘What happens when … Trustee(s) need to wind up the scheme’, the summary states that it is the Trustee(s) who starts the process. Norwich Union’s guide for trustees winding up a defined benefit scheme sets out a step by step guide to what the trustees need to do and what Norwich Union will do. For example, Norwich Union provide a draft notice to members for the trustees to use if they wish. Trustees are asked to complete a form to notify Norwich Union formally that the scheme is to be wound up. Norwich Union will check that the contracted-out information they hold agrees with that held by the National Insurance Contributions Office and will implement the payment of benefits to members who retire or die during the winding up period. The scheme actuary will calculate the scheme’s assets and transfer values for the members. Norwich Union offer to produce schedules showing the pension that a transfer value would secure if used to purchase a deferred annuity policy with them. Trustees are asked to complete a form to notify Norwich Union how they wish to treat any surplus or deficit on winding up.

Mr Cawood 

29. Mr Cawood’s solicitors submit that the interpretation of Rule 22A (previously 21A) (see paragraph 5) is the key to the complaint. They suggest that the ‘ordinary and natural’ meaning of the rule is that the Trustee requires advice from the Actuary before terminating the Scheme. Mr Cawood’s solicitors say,

“the duty on the Trustees to terminate the scheme is non-discretionary – the Rule states that “the Trustees will terminate the Scheme … if they receive actuarial advice that the contributions being paid by the Employers and reasonably expected from them in the future are so low as to prejudice seriously the long term financial position of the Scheme” (emphasis added).

In our opinion this imposition on the Trustees would be very difficult for them if they were required to interpret figures provided for them by the actuary. On the interpretation that they had to interpret such figures, it would mean the Trustees were forced to terminate the Scheme only if they considered such figures to be unsatisfactory. The Trustees are not in a position to have done so, unless advised professionally that the figures were unsatisfactory. The only professionals in a position to provide such advice would be the actuary”

30. Mr Cawood’s solicitors go on to say that, if, as Norwich Union have suggested, it should have been obvious to the Trustee that the Plan was in a position where it should have been terminated, it should have been even more obvious to Norwich Union. They say that Norwich Union drafted the Rule and should have been aware that the Trustee would take the meaning of the words as requiring specific actuarial advice rather than figures from which the Trustee could extrapolate. Mr Cawood’s solicitors submit that Rule 22A does not require knowledge of the financial position to the Company. With regard to the phrase ‘the contributions being paid by the Employers and reasonably expected from them in the future’, Mr Cawood’s solicitors submit that Norwich Union was able to assess the contributions being paid by the Company and either seek information from the Trustee as to future contributions or make its own assessment based on recent contributions.

CONCLUSIONS

31. Mr Cawood interprets Rule 22A to mean that the Trustee could only terminate the Plan if it received specific advice from the Actuary to the effect that the contributions being paid by and reasonably expected from the Company are so low as seriously to prejudice the long term financial position of the Plan. He goes one step further and says that Norwich Union, by whom Mr Gill was employed, should have advised the Trustee to wind up the Plan.

32. I have set out in paragraph 10 the duties placed upon the Actuary which do not specifically include the duty to provide the advice upon which this complaint appears to be founded. 

33. Norwich Union’s position is that the decision to wind up the Plan is made by the Trustee. Norwich Union then offer certain services to assist the Trustee in completing the winding up, e.g. producing member statements.

34. Rule 22A refers to two stages in the life of the Plan; its termination and its winding up. They are not one and the same, as is evidenced by the choices available to Trustee in paragraph 2 of Rule 22A. Under that provision the Trustee could opt to defer winding up the Plan after its termination. It is the termination of the Plan, not the winding up, which is triggered by actuarial advice about the level of the Company’s contributions. Rule 22A provides for the Trustee to decide whether the Plan should be wound up immediately or to defer the winding up. Rule 22A does not require Norwich Union to advise the Trustee to wind up the Plan. Rule 22A provides for the Trustee to make the decision as to when the Plan is to be wound up.

35. I note that in 1995 the Actuary advised that a contribution rate of between 71% and 65% of pensionable earnings was required over the following five years to clear the deficit (see paragraph 7). It should not have been beyond the capabilities of the Trustee to decide whether this could be reasonably expected of the Company, particularly since the Trustee and the Company were one and the same.

36. Moreover Rule 22A does not confine the decision to terminate the Plan to the Trustee. It also allows the Principal Employer, i.e. the Company, to terminate the Plan by written notice to the Trustee. The Company, as Trustee, was fully aware of the serious funding position of the Plan, as has been acknowledged by Mr Cawood. The Company  must have  been aware of its own financial position. The Company did not need any input from Norwich Union to terminate the Plan; it could do so simply by written notice to itself as Trustee. The evidence suggests that the Company was considering winding up the Plan as early as 1996 but chose not to do so.

37. Mr Cawood’s argument is that, had Norwich Union provided specific advice about the contribution level under Rule 22A, the Trustee would have wound the Plan up before 1997. The evidence does not support this argument. The Trustee had been advised as to the serious funding position of the Plan and that there were implications for the funding position in the upcoming retirements. They had also been advised that, should the Plan wind up, the deficit would become a debt on the employer. The evidence suggests that there was concern that such an action would bankrupt the Company.  It was the responsibility of the Trustee to decide whether in the light of that known information the Plan should have been wound up. 

38. On the specific points raised by Mr Cawood, I find;

38.1. Mr Gill did advise the Trustee that the Plan was seriously underfunded. As to the hope that the Company’s premises would cover the deficit, the Company/Trustee was better placed to judge this than the Actuary. The Actuary had provided sufficient advice as to the size of the deficit for the Company/Trustee to make this judgement.

38.2. Those members who did retire before the Plan was wound up did so at their normal retirement age. The Actuary did advise that there were implications for the funding position of the Plan (see Mr Gill’s letters of 13 May and 17 December 1996, paragraphs 12 and 16).

38.3. The Actuary did not specifically advise that the Company’s contribution was so low as to seriously prejudice the long-term funding of the Plan.

38.4. The Actuary did advise the Trustee seriously to consider the future of the Plan and the evidence is that the Company was considering winding up the Plan in 1996 but chose not to until later.

39. Mr Cawood’s complaint against Norwich Union is misdirected. Undoubtedly the Scheme has for a long period of time been underfunded and this may well result in members not receiving the benefits due to them. But my investigation does not support the view that Norwich Union is responsible for this.

DAVID LAVERICK

Pensions Ombudsman

23 January 2006
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