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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr Pearson

Scheme
:
Timet UK Limited Pension Plan (the Scheme)

Respondents
:
The Employer and the Trustees

MATTERS FOR DETERMINATION
1. Mr Pearson states that on redundancy he was incorrectly awarded reduced early retirement benefits. He says this was as a result of a scheme deficit and a failure by the Trustees to pursue the Employer for outstanding contributions.   FILLIN "Insert summary of complaint" \* MERGEFORMAT 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT EXTRACTS FROM THE TRUST DEED AND RULES DATED 17 JULY 1998

From the Trust Deed

7. AMENDMENTS

Subject to section 67 of the Pensions Act, the Principal Employer shall have the power from time to time and at any time with the consent of the trustees by deed to alter or add to all or any of the trusts powers and provisions of the Trust Deed or the Rules.  Any such alteration or addition shall have the effect from such time as may be specified in such deed.  The time so specified may be the date of such deed or any reasonable time before or after the date of such deed so as to give the alteration or addition retrospective or future effect (as the case may be).

12. TERMINATION SUSPENSION OR REDUCTION OF EMPLOYERS’ LIABILITY

12.1 The Principal Employer or any other Employer with the consent of the Principal Employer may at any time terminate its liability and (where applicable) that of its Employees to pay contributions to the Fund by notice in writing to the Trustees.

12.2 Where an Employer terminates its liability to pay contributions to the Fund in pursuance of sub Clause 12.1 its liability to pay contributions assessed and due before the date of termination shall not be affected.

12.3 The liability of the Employers or any of them to pay contributions to the Fund may with the consent of the Principal Employer, and subject (where applicable) to the requirements of sections 56 to 61 of the Pensions Act, be suspended or reduced at any time by notice in writing given to the Trustees by the Principal Employer in which event the Rules shall be appropriately altered or added to in accordance with the provisions of Clause 7 to such extent as may be necessary in the opinion of the Trustees on the advice of the Actuary to take account of such suspension or reduction.  

From the Rules of the Scheme

6. EMPLOYERS CONTRIBUTIONS

6.1 Each of the Employers shall pay to the Trustee such contributions as the Actuary has certified to be payable by such Employer to make due provision for the IMI Section benefits payable to and in respect of the Members.  For the avoidance of doubt any Employer can be required to contribute even if contributions are not required from the other Employers or any of them.

6.2 The Employers’ contributions shall be paid by the Employers to the trustees or as the trustees may direct at such intervals as may be arranged between the Trustees and the Employers.

6.3 The provision of sub-Rules 6.1 and 6.2 shall apply subject to the requirements of sections 56 to 61 of the Pensions Act relating to the minimum funding requirement and schedules of contributions.  The Trustees shall notify the Occupational Pensions Regulatory Authority and the Members in the event of an Employer failing to pay contributions in accordance with the schedule of contributions where such notification is required under section 59 of the Pensions Act.

7.4
Other Early Retirement

If an Active member retires from Service with the consent of his Employer before Normal Retirement Date and:

(i)
He has reached age 55 (age 50 in the case of a member who was contributing to the Previous Fund up to 7th November 1987), and

(ii)
He has completed ten years’ Pensionable Service,

the Member is entitled to the immediate payment of his Normal Pension but reduced by such an amount as the Actuary certifies to take account of the early payment.  The trustees must be satisfied that the reduced pension will have at least the same value as the deferred pension the member would otherwise be entitled to under the sub-Rule 11.1.

7.5 If an Active Member retires from Service at the instance of his Employer before Normal Retirement Date and comes within the provisions of the table, which is set out below, he is entitled to the immediate payment of his Normal Pension.  

A Member comes within the provisions of the table if he has both attained an age and has completed Pensionable Service corresponding to that age (the Pensionable Service being proportionately reduced in respect of each complete month of age between the ages specified in the table). 

Age

50  51  52  53  54  55
56  57
58  59
60

Pensionable
20  18  16  14  12  10    9    8    7    6    5

MATERIAL FACTS

3. Mr Pearson’s complaint relates to the defined benefit IMI Section which is subject to Sections 56 to 61 of the Pensions Act 1995.  

4. Sections 56 to 61 of Pensions Act 1995 relate to the Minimum Funding Requirement (MFR).  These Sections require the Trustees to obtain MFR valuations at regular intervals, and to ensure that, with effect from the completion of the first MFR valuation, a Schedule of Contributions is in place in respect of the Scheme.  Such Schedules of Contributions must be accompanied by the appropriate certificate from the scheme actuary.  In addition in each year that a Schedule of Contributions is not prepared, the Trustee must obtain an annual certificate from the scheme actuary certifying whether the contributions payable pursuant to the Schedule of Contributions in place will continue to be adequate for the purposes of satisfying the MFR.   

5. An actuarial valuation of the Scheme prepared as at 30 September 2001 stated:

“Minimum Funding Requirement

As at 30 September 2001, the market value of the Plan’s assets only covered 79% of the Plan’s liabilities calculated using the statutory MFR basis.  This takes into account the amendments to the MFR legislation effective from March 2002.  The need to meet the MFR is therefore the main driving of the Company’s contribution strategy in the short term.

As a guide, currently for the defined benefit members:

· the minimum future service Company contributions which would satisfy the legislative requirements is 17% of Pensionable Payroll;

· additional Company contributions of 14.5% of Pensionable Payroll are also required to correct the defecit over a period of 10 years. 

The rates quoted above are the lowest contributions that can currently be certified.  However, a technical flaw in the legislation means that, in practice, the above contributions are unlikely to be adequate if current market conditions persist.  It is therefore possible that I will not be able to recertify the above contribution schedule next year.  If this happens and the funding level of the Plan at that time is still below 90% then a further emergency valuation would be required within 6 months.

A more realistic future service contribution level, which would be less likely to trigger an emergency valuation in a year’s time, would be 21% of Pensionable Pay, plus the additional 14.5% of Pensionable Payroll outlined above.

It must be emphasised that the above calculations are based on current financial conditions and may change before the contribution schedule is certified.” 

6. The Actuarial Certificate : Certification of Schedule of Contributions dated 19 July 2002 recommended Employer’s monthly contributions to be:

“For Facsimile/IMI section members

(A)
One twelfth of 14.0% of members’ total pensionable Pay to meet the cost of future accrual

(B) One twelfth of 21.2% of members’ total Pensionable Pay to cover correction of deficit.”

On 16 September 2002 the Employer issued a bulletin about a forthcoming redundancy programme.  As part of the programme the Employer offered those over 50 the option of taking a reduced early retirement pension:

“In addition those who are 50 or over have the option of taking on immediate pension that will be reduced in line with the actuaries calculation for each year the employee is below normal retirement age.”

7. Also on 16 September 2002 a ‘Key Issues’ bulletin was issued which stated under ‘Redundancy Terms’:

“for those defined benefit pension scheme members over 50, an immediate pension which will be reduced in line with the actuary’s calculation for each year below normal retirement.” 

8. Scheme rule 7.4 and 7.5 provide for benefits to be paid early under circumstances of requested consent from the Employer and redundancy respectively. 

9. Mr Pearson asked to be considered for voluntary redundancy and on 23 September 2002 Capita (which provides administration services for the Scheme) wrote to the Trustees enclosing an estimate of Mr Pearson’s reduced benefits calculated in accordance with rule 7.4.  It stated:

 FILLIN "Insert first reason - use Alt N to add additional reasons" \* MERGEFORMAT “Please note that the estimate has been based on the assumption that Mr Pearson would be retiring without company consent.  Consequently an early retirement reduction factor has been applied to his benefits.  Whilst every effort has been made to ensure accuracy, the figures quoted are for illustration only and do not constitute an entitlement to benefits which are determined in accordance with the Trust Deed and Rules of the Timet UK Limited Pension Plan.”

10. Under cover of letter dated 24 September 2002 a copy of this estimate was sent to Mr Pearson.  The letter asked Mr Pearson to sign his acceptance to voluntary redundancy and to reply by 18 October 2002.  On 7 October 2002 Mr Pearson signed his agreement to voluntary redundancy based on the estimate provided.  The estimate stated:

“Date of retirement: 31/10/2002
Pensionable pay: £26840.38

1.Pension only



£6300.03pa

OR

2.Maximum tax free cash sum and reduced pension:-


(a) cash sum


£28072.97


(b) pension


£4483.01

OR

3. A smaller cash sum than shown above together with a correspondingly increased pension: Further details will be provided upon request.”

11. The Employer negotiated an amendment to rule 7.5 and the paying of unreduced benefits for early retirees.  The rule amendment was executed on 1 November 2002 to read:
“If an Active Member retires from Service at the instance of his employer before Normal Retirement Date and comes within the provision of the table which is set out below the Trustees may in their absolute discretion (having regard to the funding of the Plan including the amount of any additional contribution (if any) the Employer has agreed to make) make an immediate payment of his Normal Pension.”

12. On 4 November 2002 the Employer wrote to Mr Pearson stating that he would be leaving the Company as a result of voluntary redundancy with effect from 29 November 2002.  
13. Mr Pearson’s last day of service was 29 November 2002 and an actuarially reduced pension was then put into payment.

14. The Trustees subsequently became aware (following the Court of Appeal decision in the case of AGCO v Massey Ferguson) that it was not necessarily appropriate for employees being made voluntarily redundant to be deemed to be to be leaving service on the basis of rule 7.4 rather than being considered under rule 7.5. The Trustees reconsidered Mr Pearson’s case in accordance with the amended rule 7.5 and decided that he was in receipt of the correct benefits.

Submissions from Mr Pearson
15. He volunteered for redundancy in the belief that he would have greater security by becoming a pensioner.

16. The Trustees changed the rules of the Scheme without any negotiation with the Trades Union and failed to notify members.  The Trustees are wrong to apply this change which was guaranteed as part of his transfer into the Scheme.

17. Even if the rule change is legal it should not have been applied to the whole of his pension and only on that part accrued from the date of change.

18. He was considered irreplaceable when the Employer refused his application for voluntary redundancy made in February 2002 and yet the Employer agreed to him being redundant in November 2002.  Those made redundant in February 2002 were awarded unreduced benefits whilst he has been awarded a reduced pension.

19. There is a potential conflict of interest as some of Trustees also hold senior positions with the Employer.  He believes the Trustees have acted in breach of duty of care.

20. It is obvious that in relation to previous redundancies no additional contributions to the pension were made putting the Scheme in defecit.  This must have been a conscious decision on the part of the Employer.

21. The ‘Initial Presentation of Results’ of the Actuarial Valuation of the Plan as at 30 September 2001 prepared by William M Mercer Limited and presented in February 2002 stated that:

“A large number of members who retired did so as a result of redundancy, and were entitled to unreduced pensions. These have given rise to a strain on the Plan, as no additional contributions were paid to the Plan to cover the additional liabilities.

A large number of members retired as a result of ill health, and were entitled to unreduced pensions.  These have given rise to a further strain on the Plan, as no additional contributions were paid to the Plan to cover the additional liabilities.”

And under the heading ‘Redundancies’ stated:

“The key issue is that, subject to certain age and service qualifications criteria, members of the final salary section of the Plan can draw an immediate pension on redundancy with no reduction applied for early payment.  Although a modest allowance is included in the actuarial assumptions for some early retirements, no specific allowance can be made for redundancy cases until they are known.  Therefore, for each additional redundancy retirement special Contributions will need to be sought (in addition to the MFR contribution requirements).

As a very broad estimate, if there are 50 members retiring early, on average, at age 55, with an average pension of £10,000 per year, this would create additional costs of the order of £2.0 million.”

22. The manner in which rule 7.5 has been amended gives the Employer and not the Trustees the authority to make discretionary decisions.  It is incorrect therefore to say that the Trustees have decided not to award additional benefits at their discretion, as it is the Employer that has refused to make additional funds available. 

Submissions from the Trustees
23. The Trustees understand that the Employer met with Trades Union representatives when the redundancy programme was announced in September 2002 and discussed redundancy benefits with them.  Following this, there was a period of consultation with the Unions.  The Employer and the Trustees held meetings with the Unions to discuss the rule Amendment at both plants in the UK: at Waunarlwyldd on 9 October 2002 and at Witton on 11 October 2002.

24. In relation to the rule amendment, the Trustees acted appropriately in the circumstances.  There is no obligation in the Trust Deed and Rules or under general law for the Trustees to consult with the members or Unions prior to amending any provision of the Trust Deed and Rules.  However, the Unions and Employees were aware of the changes.  

25. The Trustees include representatives of the Employer.  However, the Trustees and the Employer are distinct legal entities and there is no evidence of the Trustees not acting in accordance with their fiduciary duties. Members of the Trustees include Member Nominated Trustees appointed in accordance with the Pensions Act 1995.

26. The Amendment applies to all members leaving service after the date of the Amendment and applies to all service.  The Trustees took legal and actuarial advice in relation to the amendment and are satisfied that the Amendment is effective in relating to all service.  

27. The Trustees deny the rule change amounted to any breach on their part.  The Trustees were aware that when opting for voluntary redundancy, members were doing so on the clear understanding that they would be paid a reduced pension.  The Trustees were also of the view that as members were volunteering for redundancy they were requesting to leave service and in this respect fell within rule 7.4.  This was a justifiable interpretation of the rules at that time.  The fact that the Employer had previously allowed members to receive pensions on the basis of Rule 7.5 is a matter for the Employer.

28. It subsequently became apparent to the Trustees (following the Court of Appeal decision in the case involving AGCO and Massey Ferguson) that it was not necessarily appropriate for employees being made voluntarily redundant to be deemed to be leaving service on the basis of rule 7.4 as they should have been considered under rule 7.5.  

29. Rule 7.5 gives the Trustees an absolute discretion to make immediate payment of an unreduced pension to employees retiring ‘at the instance of the Company’.  In exercising this discretion, the Trustees are to have regard to the funding situation of the Scheme and the amount of any additional contribution if any the Employer has agreed to make.  It is the Trustees’ contention that the amended rule does not fetter their discretion only to a consideration of the funding position of the Scheme (and whether or not the Employer has agreed to make a contribution), but that this is simply one of the factors to which they are to have regard.  Further the decision as to whether to award an unreduced pension or not is clearly one for the Trustees and not the Employer.  Therefore, the Trustees assert that in all such cases their discretion under rule 7.5 is a genuine one. 

30. Having given the matter due consideration, the Trustees have decided not to exercise their discretion to award Mr Pearson an unreduced pension.

31. Mr Pearson was fully aware that in accepting voluntary redundancy a reduction would be applied to his benefits and he is in no different position now following the exercise by the Trustees of their discretion under rule 7.5 than he was at the time he left service given that he was awarded the same unreduced pension at that time (albeit under a different rule).  

32. The Trustees do not consider Mr Pearson’s voluntary redundancy application in February 2002 to be relevant to this investigation. 

33. The Trustees are not aware of any guarantees applying to members past service benefits transferred into the Scheme.

34. There is no requirement under the Trust Deed and Rules for the Employer to make special contributions to fund any enhanced benefits paid under rule 7.5.  The cost of these benefits is therefore dealt with under the augmentation, general funding and contribution requirements imposed by the Trust Deed and Rules and legislation.

35. Prior to the actuarial valuation of the Plan, as at 31 September 2001, the Company did not make immediate contributions to the Plan in respect of early retirement benefits.  However, following that valuation and the funding strategy put in place at that time, it was agreed that contributions would be made as and when any enhanced benefits were paid under rule 7.5.  Accordingly, the Company made total payments of £735,000 between 9 October 2002 and 9 April 2003 (being seven monthly payments of £105,000) to cover the cost of enhanced benefits paid under rule 7.5 under the earlier redundancy programme in 2002.

36. The Scheme is currently in deficit, and this was also the case at the time of the September 2002 redundancy programme and the adoption of the Amendment.  Many factors have affected the funding level of the Plan, including certain historical benefits paid out, poor investment returns and changes to actuarial assumptions.  The financial situation of the Employer over the past few years has also affected the payments it has been able to make into the Scheme.

37. However, the Trustees are and were at all times in regular dialogue with the Employer as to the funding of the Scheme and believed they have complied with their obligations.  Over the years, the Employer has increased its contributions to the Scheme as and when necessary, as is demonstrated by the contributions it made in relation to the cost of the earlier redundancy programme.  The Trustees therefore strongly reject Mr Pearson’s allegations that they have failed to fulfil their duties in this regard. 

38. It should be noted that steps taken by the Trustees to reduce the defecit should be viewed in light of funding legislation at the relevant time, the financial position of the Employer at the relevant time and the ability of the Employer (prior to June 2003) to wind up the Scheme without incurring a ‘buy out’ liability.  The fact that under the rules of the Scheme the trustees do not have the power to set the employer contribution rate above the minimum funding requirement basis (the rate is set by the Scheme actuary) is also relevant.

39. The Scheme commenced on 1 August 1996.  At that time the Scheme was assessed as being 108% funded on an ongoing basis and 120% funded on a minimum funding requirement (MFR) basis, and the employer contributions rate was initially assessed as 11.7% pensionable earnings.  Following the receipt of a bulk transfer from the IMI Fund in 1998, a further valuation showed that although the ongoing funding position had dropped to 91%, the Scheme remained fully funded on the MFR basis (102%).  At this stage the Trustees discussed the valuation with the scheme actuary and the Employer and it was agreed that the employer contribution rate would rise to 16.5%.

40. The results of the valuation as at 30 September 2001 showed a significant defecit for the first time.  It should be noted, however, that the Trustees would not have been informed of the results of that valuation until some time in early 2002.  The valuation showed that the ongoing funding position had reduced to 78% and the MFR funding position to 79%.  The Trustees were concerned about this reduction in the level of funding which they were advised was due to a number of factors, including poor investment returns, increased life expectancy and strains on the Scheme due to member entitlements to unreduced pensions.  

41. On advice, the Trustees requested that employer contributions were increased to 31.5% to accelerate the pace at which the defecit would be reduced, and that any redundancies or other strains on the fund should in future be fully funded by the Company as an immediate additional contribution.  In this respect, the Employer contributed £795,000 to cover the cost of redundancies in 2002 and has also made contributions to cover the cost of subsequent redundancies.  The Trustees also undertook to review the funding position of the Scheme on an annual basis and this led to an increase in employer contributions rate to 35.2% and 36.9% in 2002 and 2003 respectively.

42. It is important to note that the Trustees’ reaction to the 2001 valuation is considered in light of the financial position of the Company at that time.  During the financial years 1999-2003, the Timet group (including its US parent) made significant losses, including a loss in 2002 of $111.5 million. Timet UK Limited itself also operated at a loss in 1999 and 2000, and although there was a profit at UK level in 2001, in 2002 and 2003 the UK operations lost £2.2million and £4.6 million respectively. 

43. It should be noted that the Trustees were also informed during 2002 that although the Employer wished to support the Scheme in the long term there was a possibility that the Scheme could be closed.  This factor, together with the knowledge of the Employer’s general financial position played an important part in the Trustees funding discussions with the Employer at the relevant time.  It was also an important factor in the funding discussions following the most recent valuation as at 30 September 2004.  This revealed the Scheme to be 66% funded on an ongoing basis and 79% on an MFR basis.  As a result of those discussions the employer-funding rate has remained unchanged at 36.9%.  The Trustees however continue to monitor the position and continue to take actuarial advice. 

44. The actuarial valuations of the Plan as at 30 September 2001 and 2004 each reveal a ‘serious underprovision’ in the Plan within the meaning of Section 60(1) of Pensions Act 1995.  Serious underprovision exists where the value of the scheme assets is less than 90% of the value of the scheme liabilities.  Under Section 60(2) of Pensions Act 1995 the Employer is required to take certain steps to secure an increase in the value of the scheme assets which, taken with any employer contributions, is not less than the amount by which the scheme is less than 90% funded.  The Schedules of Contributions show that employer contributions were set at a level designed to meet the shortfall within the necessary period with the provision that if this level of funding was not reached an additional balancing payment would be payable.

45. The Trustees have confirmed that the Employer maintained the contribution levels required by the Schedules of Contributions during the relevant period.

Submissions from the Employer

46. It is correct that Mr Pearson was not accepted for voluntary redundancy in January/February 2002.  This was because the Employer needed to retain his skills.  There were more shop floor volunteers than the number of redundancies it needed to make and it was therefore in a position of choice and it chose to retain Mr Pearson because of his skills.  In the second round of redundancies the Employer was not in the same position and it took the view that it was preferable to accept volunteers in order to minimise the number of compulsory redundancies.  There is no connection between the amendment to rule 7.5 and Mr Pearson’s second application being successful.

47. In the past the Employer had provided employees with full unreduced pensions on voluntary redundancy.  This occurred in the January/February 2002 redundancy programme.  This was sometimes referred to as ‘enhanced redundancy pensions’. The pension was so called ‘enhanced’ because the reductions provided for in rule 7.4 were not made upon agreement with the Employer.

48. The Employer undertook a consultation process with the union, which included the meeting on 11 October 2002 at Witton.  A further example of the Employer’s good faith in helping to inform employees about the redundancy programme and the implications for their pensions is that on 20 September 2002 the HR department notified employees that on 1 October 2002 there would be a pension clinic to be run by Capita.

49. It is the case that prior to the actuarial valuation of the Scheme as at 30 September 2001, the Employer did not make immediate contributions to the Scheme in respect of early retirement benefits.  However, following that valuation and the funding strategy put in place at that time, it was agreed that contributions would be made as and when any enhanced benefits were paid under rule 7.5.  Accordingly the Employer made total payments of £735,000 between 9 October 2002 and 9 April 2003 to cover the cost of enhanced benefits paid under rule 7.5 under the earlier redundancy programme in 2002.   

50. The financial circumstances giving rise to the request on the part of the Employer and the consequent amendment to Rule 7.5 was judged by the Trustees to be in the overall interests of the members and the Employer denies that the Trustees were acting in breach of their duty of care.  The Employer and the Trustees have the power to amend the Trust Deed and Rules.  It is true that the Employer negotiated with Trades Unions on membership contribution increases but these were conducted as part of pay negotiations.  On the occasion of the amendment to rule 7.5 the Employer was facing severe financial difficulties.  The Trade Unions were consulted but did not seek to challenge the amendment. 

51. There was no guarantee given to employees with regard to future benefits on the transfer to the Employer in 1996 or at any other time.

52. The amendment to Rule 7.5 was initiated by the Employer and once the amendment had been made, it was for the Trustees to exercise their discretion or not as to the whole of the pension. 

53. Mr Pearson knew at the time of his voluntary redundancy that he would receive a reduced pension because the pension quotation that he had received referred to it and documentation and notices displayed throughout the Employer clearly stated that pensions were subject to a reduction.

54. Had the Employer been approached by the Trustees in or about the time of Mr Pearson’s redundancy to make additional contributions to the Scheme to fund un reduced pensions, the Employer would not have agreed to do so, for financial reasons.

55. The Trustees recently contacted the Company asking whether it was prepared to make any additional contributions to assist funding un-reduced pensions granted under rule 7.5 (as amended), including Mr Pearson’s.  The Employer has concluded that its financial position is such that it would not be able to do so and it has informed the Trustees of the position by letter dated 27 June 2005. 

56. The wording of rule 7.5 is clear.  It gives the Trustees absolute discretion to make an immediate payment of the normal pension.  The decision as to whether to award an unreduced pension is therefore clearly for the Trustees and not for the Employer.

57. The Employer has confirmed that the contribution levels required by the Schedules of Contributions were maintained by them during the relevant period. 

CONCLUSIONS

58. The submissions from the Employer make it clear that it was the extremely difficult trading conditions worsened by the events of September 2001 that triggered the redundancy programme.   

59. Mr Pearson is correct in saying that there had been a custom and practice for employees over the age of 50 to take voluntary redundancy with unreduced benefits.  This was the case with the January/February round of redundancies.   

60. Mr Pearson believes that the Trustees failure to pursue the Employer for outstanding contributions had caused a scheme deficit and necessitated the rule change that was responsible for his benefits being reduced in the round of redundancies at which he left.  His submissions stem largely from the results of the actuarial valuation prepared as at 30 September 2001.  

61. However, the actuarial valuation prepared as at September 2001 shows the Scheme to have been in deficit at the time of the first round of redundancies although the report would not have been presented until February 2002 by which time the redundancy programme was underway. 

62. The provisions of sub-Rules 6.1 and 6.2 apply subject to Sections 56 to 61 of Pensions Act 1995.  These sections relate to MFR and require the Trustees to obtain an MFR valuation and a Schedule of Contributions accompanied by an annual certificate certifying whether contributions payable pursuant to the Schedule of Contributions in place will continue to be adequate for the purposes of satisfying MFR.

63. The Scheme actuary stated that the minimum service company contributions which would satisfy the legislative requirements of MFR would be 17% of Pensionable Payroll and that additional Company contributions of 14.5% of Pensionable Payroll would be required to make up the defecit over a period of 10 years. But he advised that given the market conditions a more realistic future service contribution level would be 21% of Pensionable Pay, plus the additional 14.5% of Pensionable Payroll. 

64. That valuation and the resulting Schedule of Contributions agreed as at 19 July 2002 detailed in paragraph 6 clearly show that the Trustees had not failed in their obligations under the rules or under the MFR requirements of Pensions Act 1995.  

65. The contribution levels required by the Schedules of Contributions were maintained by the Employer during the relevant period and I am not aware of any breaches under Sections 56 to 61 of the Pensions Act 1995 during the relevant period. 
66. The Employer has also stated that while it did not make immediate contributions to the Scheme in respect of early retirement benefits, following the September 2001 valuation it was agreed that contributions would be made as and when any enhanced benefits were paid under rule 7.5.  Between 9 October 2002 and 9 April 2003 total payments of £735,000 were made to cover the earlier redundancy programme in 2002.  
67. The chronology of events reveal that the Employer’s announcement and its decision to amend the scheme rules were informed by its appreciation its own difficult trading position and the poor funding position of the Scheme and was an attempt to ease the strain on the fund.  

68. Mr Pearson agreed to be made redundant on 7 October 2002, before rule 7.5 was amended but did so in response to an announcement from the Employer, which had made clear that the pension on offer was on actuarially reduced terms.  The Trustees seem initially to have taken the view that his acceptance of voluntary redundancy did not amount to his leaving service “at the instance of the Employer” and thus treated his entitlement as arising from Rule 7.4 rather than rule 7.5. 

69. Later in the light of the ruling of the Court of Appeal in the Massey Ferguson case the Trustees revisited the matter and decided that even if the leaving service was regarded as being at the instance of the employer any decision to allow an unreduced pension was a matter in the discretion of the Trustees and that they should in the particular case allow Mr Pearson to be granted only an actuarially reduced pension. 

70. By the time Mr Pearson left service Rule 7.5 had been amended and did indeed provide the Trustees with a discretion as to whether a full pension should be payable instead of the actuarially reduced pension. Particularly bearing in mind the information on the basis of which Mr Pearson had agreed to voluntary redundancy I can see no reason to dispute the way they exercised that discretion. 

71. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

21 September 2006
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