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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs A Russell

Scheme
:
Royal Academy of Dramatic Art 1978 Retirement Benefits Scheme

Respondents
:
1.  The Trustees of the Royal Academy of Dramatic Art 1978 Retirement Benefit Scheme (the Trustees)



2.  Royal Academy of Dramatic Art (the Employer)

MATTERS FOR DETERMINATION

1. Mrs Russell believes that the Trustees of the Scheme and her former Employer are at fault in that following her retirement,  the Trustees and the Employer discovered that the amount of pension put into payment was incorrect and have taken action to reduce her pension to the correct amount. Mrs Russell complains that the Employer and the Trustees were wrong to take this action, given that the Trustees had agreed to her receiving the higher amount.

2. Mrs Russell further complains that 

· The Trustees have questioned the validity of an announcement she was given by the Trustees dated 1 April 1997 (the 1997 Announcement), which enhances her benefits;

· The Trustees delayed in advising her that they intended to reduce the amount of her pension;

· The Trustees have been arbitrary in their decision and have not allowed her to put her case;

· The Trustees failed to advise her of the Internal Disputes Resolution Procedure (IDRP) ; nor did they tell her about the Pensions Advisory Service (OPAS).

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME BACKGROUND AND RULES

4.
The Scheme is a final salary occupational pension scheme which is divided into two categories, one for Executive Staff Employees and the other for Administrative Staff Employees. 

5. Provisions in the Definitive Deed and Rules dated 6 August 1997 (the Rules) include:

“9.
Pensions on early retirement 

If a Member in respect of whom an insurance effected under Rule 3(1)(a) or (b) is in force ceases to be in Service on account of Incapacity or on or after his 50th birthday, the Trustees may at his request and with the consent of the Principal Employer determine that Rules 6 and 7(i) (and not Rule 13) shall apply as if the Member had ceased to be in service at Normal Pension Date, the amount of any pension being reduced to such extent as the Trustees (after consulting the Assurance Company) determine provided that if both Rules 6 and 7(i) apply each pension shall (unless the Trustees and Assurance Company agree otherwise) be reduced in the same proportion.

Any pension payable under this Rule shall be such that it will reflect, to the reasonable satisfaction of the Trustees, the revaluation to Normal Pension Date that the Member’s Short Service Benefit would have attracted had it been provided by the Scheme at Normal Pension Date, as if Rule 13 had applied. In addition, any pension payable under this Rule to a Member who joined the Scheme before 1st January 1986 shall be such that it will to the reasonable satisfaction of the Trustees exceed or compare reasonably with the amount of contributions (if any) paid by the Member and not refunded.”

[Rule 6 deals with Pension on retirement at Normal Pension Date.

Rule 7 deals with Widow’s, widower’s and Children’s pensions.

Rule 13 deals with Cessation of membership.]

“Rule 17. 
Power to increase benefits 

(1) 
the Trustees may subject to the approval of the Principal Employer increase the amount of any benefit payable or prospectively payable to or in respect of any Member but not so it exceeds the Relevant Maximum or is likely in the opinion of the Trustees to prejudice the approval of the Scheme…”

“APPENDIX B – EXECUTIVE STAFF EMPLOYEES

Normal Pension Date 

‘The 65th anniversary of the Member’s birth’

Member’s Retirement pension under Rule 6 

‘One-sixtieth of Final Pensionable Salary multiplied by the number of years of continuous Service with the Employer incomplete years taken to the higher month. …’ ”

MATERIAL FACTS

6. Mrs Russell was born on 10 October 1945.

7. Mrs Russell joined the Employer on 25 January 1988 and became a member of the Executive section of the Scheme. Part of her duties were to deal with the daily administration of the Scheme. Mrs Russell was also a trustee of the Scheme from 1997 until her retirement in October 2002.

8. On the 10 September 1990 the Scheme Actuary wrote to the Trustees about certain benefit augmentations which affected Mrs Russell. The Actuary referred to certain members being entitled to benefits which differ from the scale benefits as defined in the Rules. The letter concludes : 

“A Russell – Augmented to maximum allowable Inland Revenue benefits which is 17.75/30 x Final Pensionable Salary (member joined after March 1987).”

9. On 2 December 1995 the Principal of RADA wrote to its financial advisers as follows:

“…“Following the change in the RADA Retirement Fund rules  allowing members to take flexible retirement between the ages of  60 and 65 without suffering an early retirement penalty. I am writing to confirm that Mrs Anne Russell’s Normal Retirement Date should remain at age 60 (10.10.2005) To ensure Mrs Russell receives the full Inland revenue allowance of two thirds salary on retirement at age 60 years”. 

10.
On 27 December 1995 the Scheme Actuary wrote to the Trustees again about certain benefit augmentations which affected Mrs Russell. The Actuary  referred to certain members being entitled to benefits which differ from the scale benefits as defined in the Rules. The letter concludes : 

“Mrs A Russell

This Executive will be entitled to a pension of two-thirds of FPS at NPA (subject to Inland Revenue maxima).

If the member should leave service at any time before NPA, preserved benefits will be calculated using the following withdrawal formula.

T/N [(2/3 x FPS) – Y  ]   + Y

Where T = pensionable service from the date of joining the Scheme to the date of withdrawal 

N = pensionable service from the date of joining the scheme to NPA

FPS  = final pensionable salary at the date of withdrawal

Y = the deferred pension entitlement in respect of a transfer value received by the scheme.”

11.
On 23 June 1997 Mrs Russell wrote to Dr Neville, one of the Trustees,  requesting that he sign an announcement. Mrs Russell said in her letter :

“…As I have been asked to become a trustee of the Pension Fund (the staff representative) Can I also ask you to sign the enclosed letter to protect my pension benefits. When I first joined RADA it was agreed  that [another executive member], you and I should all receive maximum pension benefits payable under the Inland Revenue rules at age 60 and I would like to have a letter on file to ensure that I am fully covered. …” 

12.
The announcement was dated 1 April 1997 and was signed by three of the Trustees, one of which was Dr Oliver Neville. The announcement reads as follows : 

“…This Announcement supersedes any previously issued to you and is to advise you that, contrary to Section 5 of the Booklet if you retire from our service at any time after your 60th birthday your retirement pension will be two-thirds of your Final Pensionable salary, subject to Inland Revenue limits. This pension includes an amount in respect of your period of membership of the Scottish Federation of Housing Associations Pension Scheme (the Previous Scheme). 

For the purposes of Section 5. Pension on early retirement and Section 8. Leaving Service. That part of your pension which is attributable to membership of the above named Scheme will accrue uniformly throughout your total expected period of membership of the scheme. that is to say, if you leave service at any time before age 60 you will be entitled to the benefits accrued from the previous scheme and the relevant proportion of the balance of benefits.” 

13.
Towry Law, the independent financial advisers to the Trustees wrote to Royal & Sun Alliance (R&SA), the Scheme administrator, on 25 and 26 October 2001 as follows :

25 October 2001

“I understand that Mrs Russell wishes to retire at age 57.

Your letter 25th September, confirms the actuary is funding for a two thirds pension at 60, it would seem advisable in order to maximise her benefits, that she should adopt the post-89 regime. I therefore estimate Mrs Russell’s early retirement pension at age 57 (10.10.2002) to be calculated as follows : 14.75 divided by 30 x £50,330 = £24745.58 per annum plus a transfer in (which is treated as retained benefits) of approximately £2500 per annum. 

Please ask the actuary to confirm that the scheme is able to pay out this level of benefit to Mrs Russell and not the scale entitlement payable under the rules.

26 October 2001

“As confirmed by [R&SA], the announcement letter issued to Mrs Russell states that she can retire at age 60 and receive a pension of two thirds her salary, subject to Inland Revenue limits, inclusive of her transfer in from her previous scheme. …

I enclose a copy letter from [R&SA] and, using a final remuneration of £50,330, I would calculate Mrs Russell’s Inland Revenue maximum pension, in her case her benefit promise, to be £29,778.58 per annum plus her value of the transfer in benefit treated as a retained benefit. …”

14.
On 26 October 2001 Towry Law wrote to Mrs Russell as follows : 

“I refer to the announcement letter issued to you in respect of your pension benefit advising that should you retire at age 60 you would receive a pension of two thirds of your final pensionable salary, subject to Inland Revenue limits and inclusive of the transfer in from the previous scheme.

The actuary has confirmed that he is funding for a benefit of two thirds at age 60, but in calculating your Inland Revenue maximum benefits, because of your relatively short period of service, we are having to look at the various options available under the Inland Revenue rules to give you the maximum pension allowable.

In order to pay you the maximum pension possible under Inland Revenue rules, you can elect to be governed by the post-89 Inland Revenue regime. This provides an accrual rate of one thirtieth for each year of service times your dynamised final remuneration. To this figure can be added the transfer in from a previous scheme which will have to be reduced for early payment if you retired at age 57…..”

15.
The minutes of a Trustee meeting on 5 February 2002 read as follows :

“The meeting had been called by Anne Russell following receipt of the Actuarial valuation report from the Actuary for the year starting 1/4/2001. A copy of the report was given to each of the Trustees. …

The Trustees’ attention was drawn to the last paragraph regarding the retirement of Anne Russell, Bursar, who is a pension fund Trustee. The valuation states that Mrs Russell’s retirement, due 10/10/2002 should have no undue adverse effect on the fund.” 

16.
The Employer and the Trustees gave their consent to Mrs Russell retiring early with effect from 10 October 2002. This was conveyed to R&SA and Towry Law by Mrs Russell and [the Principal] in a letter dated 11 March 2002.

17.
In her capacity as Bursar Mrs Russell liased with Towry Law to arrange for her pension to be put into payment. On 24 June 2002 the financial advisers wrote to Mrs Russell as follows : 

“I enclose revised retirement quotations based on the final remuneration of £52,954 – the first option quoting your full pension and the second option showing the tax free cash sum and residual pension.  

In order for these benefits to be payable you
must opt to be a post 89 member and I enclose a statement for you to sign to elect for the post 89 regime.

Under this Inland Revenue Regime a member’s benefits are based on one-thirtieth for each year of service and are not reduced for early retirement. The member’s benefits must be based on the earnings cap currently £97,000. You can only take the higher benefits if you opt to be a post 89 member otherwise your benefits will be restricted to the Inland Revenue maximum allowable for members of the 1987/89 regime. …”

Option 1 quoted a pension of £27,408. Option 2 quoted a Tax Free Cash Sum of £28,782 and a pension of £25,600.88.  

18. Mrs Russell elected to be treated as a Post 89 member and chose Option 1. On 26 September 2002 an Authorisation form to put the pension into payment was signed by Mrs Russell, as the member, and the Chairman and Principal, on behalf of the Trustees. A pension of £27,408 per annum was put into payment with effect from 10 October 2002.  

19. On 9 October 2002 the Employer wrote to Mrs Russell advising her that the Principal had confirmed his agreement that on retiring from the Academy on 25 October 2002 she would receive an ex-gratia payment of £16,000.

20. In late 2002 the level of Mrs Russell’s pension was queried following a review of the Scheme as a part of a financial stabilisation exercise being conducted by the Employer. 

21. On 10 January 2003 R&SA wrote to Towry Law in connection with Mrs Russell’ benefits. A further letter was sent the following day as the first letter had contained an arithmetical error. The letter of 11 January 2003 states : 

“…To clarify the level of benefit granted to Mrs Russell (£27408) was the Inland Revenue Maximum allowable based on the elected post 89 Inland Revenue Regime. No actuarial reduction was applied to this pension to account for early payment to maximise her entitlement in accordance with the Trustees advices. The pension was therefore calculated as follows :

(N/30 x Final Remuneration) + Retained Benefit at Early Retirement Date

Under the Rules of the scheme her minimum entitlement must be as follows…

[t/n x (2/3 x FPS – y) x ERF1 + [y + ERF2]

[14 years 9 months x 2/3 x £54830) – (£2696.86) x 0.800] +

[22 years 9 months]                             [£2696.86 x 0.676] 

= £19383.80

If she had retained her 87-89 Inland revenue regime the Inland revenue maximum she would have been entitled to at her early retirement was as follows 

[14 8/12 x ((2/3 x £52,330.00) - £1824.00))] + £1824.00

= £23217.49”

22. On 10 March 2003 Herbert Smith, the Employer’s legal advisers, wrote to Mrs Russell advising her that they were reviewing the level of the unreduced early retirement pension granted to her and its impact on the funding position of the Scheme. Their letter reads as follows : 

“I have been unable to establish the circumstances surrounding the granting of the benefit promise, which appears to have been some time prior to the issue of the Announcement in April 1997. Could you provide details (including any relevant correspondence) of the circumstances surrounding the Trustees’ decision, including consultation with the Principal Employer and advisers. 

Under the Scheme’s Definitive Amending Deed and Rules dated 6 August 1997, Rule 9 states that “the consent of the Trustees and Principal Employer is required for payment of an early retirement pension”. Irrespective of the Announcement dated 1 April 1997, these consents are still required. Please could you let me know whether there is a Trustee Meeting Minute documenting this decision. If not, please let me know how agreement of the Trustees was reached and Principal Employer consent granted. 

In your capacity as Trustee, please confirm what advice was sought in relation to the impact of the early retirement on the funding of the Scheme.

Please also supply any correspondence with the Principal Employer relating to the early retirement.

I have seen correspondence between yourself and Bain Clarkson [financial advisers] in 1990 regarding the funding of the Scheme and your additional benefits position. Were your fellow Trustees aware of this correspondence at this time?

As you may be aware “final pensionable salary is defined as pensionable salary on the last Scheme anniversary preceding Normal Pension Date or leaving service. I understand that your pensionable salary was increased by £4,000 in your final year, which had the obvious effect of increasing the pension payable. The salary increase appears not to have been in line with that of other employees, and I should be grateful if you could explain how this increase came about, including providing any correspondence in relation thereto.

Your early retirement pension appears to have been calculated under the “post 89” tax regime. As you joined the Scheme prior to 1989, you would have to have elected in writing prior to retirement to be treated under the post 89 tax regime. Please could you provide evidence of this election. 

I understand Towry Law are the advisers to the Scheme. Can you let me know what role they played in the initial granting of the benefit promise, and payment of your pension in October 2002.

Are you are aware of any reason why Towry Law did not carry out a review of the Scheme last year?”

23. Mrs Russell replied on 27 March 2003 saying that she could not understand why she was being asked questions that could quite easily be answered by the Employer, the current Trustees and Towry Law. She pointed out that as she has been retired for six months she no longer had access to Pension and Salary files.

24.
Herbert Smith again requested the information as set out in their letter of 10 March 2003. Mrs Russell replied on 1 May 2003 that it was unreasonable to expect her to reply to the questions raised as she did not have access to the files. She suggested that Herbert Smith conduct a review of the documentation and then request that she answer any remaining questions they may have.

25.
Mrs Russell wrote to a retired Principal of RADA (Retired Principal). The Retired principal had also been a trustee of the Scheme until his retirement in 1997. In his letter to Mrs Russell dated 14 May 2003 the Retired Principal writes : 

“…At about 1989 RADA Council awarded me (Principal), [Registrar] and yourself (Bursar) with what were called “enhanced” pension benefits”. I remember that the Finance committee [Chairman] was insistent that current senior RADA staff should be given every available entitlement as we then ran on a very small staff with minimum secretarial back-up. At the same time there was a move to improve the level of benefit for female staff, since Inland Revenue then set differentials between male and female employees.

As this was discussed at F&GP [Finance & General Purposes], agreed by the Council, sent to Bain Clarkson for action, and implemented. This should be found in Council minutes, and in correspondence with Bain Clarkson. It would also be worth checking with [current Chairman of RADA], then Chairman of the Council, Trustee of the pension fund, and an unfailing advocate for fair and proper employment conditions for RADA staff. Later I countersigned a letter to you from the Chairman confirming your enhanced benefit at retirement after the age of 60. …”

26.
On 15 July 2003 the Employer, on behalf of the Trustees, wrote to Mrs Russell advising her that the Trustees had conducted a review of her pension and found that it should have been reduced to take account of her early retirement but due to an error by R&SA this had not happened. They had therefore decided that steps should be taken to rectify the situation and that her pension would be reduced to £24,330 per annum.  The letter concludes: 

“We will be in touch further to discuss a way forward.

This error is obviously a regrettable one. As you know the financial position of the fund is not at all secure and the Trustees and the Academy have a duty to rectify the position with you as soon as possible.

If the Trustees continue to overpay you they will be in breach of trust. They must also take into account all other members of the scheme.”

27.
On 22 July 2003, at Mrs Russell’s request, Towry Law supplied details of how the amended pension was calculated. The letter states : 

“..I understand that you wish to have further details of how the potential new pension to you of £24330 gross pa was calculated. 

The calculation is as follows : -

[14 9/12 divided by 17 9/12 x ((2/3 x £54,830) x 0.80] + [£2696.86 x 0.676] = £24330.44 gross pa

The calculation is based on your actual service over your potential service to age 60 and allows for the retained benefits relating to your Scottish Federation of Housing Association pension scheme. ..”

28.
Mrs Russell instigated the internal disputes resolution procedure (IDRP) on 22 January 2004. The first stage decision-maker wrote to Mrs Russell on 20 February 2004 advising that her complaint had not been upheld for the following reasons :  

“…I have looked at the correspondence between Towry Law and RSA [Royal & Sun Alliance], some of which you no doubt saw as Bursar. I realise that it could well have caused some misunderstanding. There is an implication from that correspondence that, by electing to become subject to the post 1989 Inland Revenue regime, you could benefit from a full 2/3rds pension at age 57. …

Your benefit is also subject to reduction because it is payable over a longer period. This reduction is set out in Rule 9 of the scheme’s trust deed and rules. The fund’s actuary expects that a pension payable to a woman of 60 years old will be payable for about 25 years. As you retired 3 years early, the pension is expected to be payable for 28 years. For that reason, the amount is reduced but the actuarial value of the reduced benefit is the same as the actuarial value of the benefit which would have been payable at age 60.

When you left service you asked the trustees to sign paperwork bringing your benefits into payment, and the trustees signed these believing in good faith that the papers they were signing properly set out the benefits which you were entitled to under the pension scheme. There was no intention on the trustees’ part to increase your benefits beyond your entitlement. Any such intention would have had to have been approved by RADA and the trustees would have had to ask RADA to make an additional contribution into the Fund to pay increased benefits. …

The announcement dated 1 April 1997 requires your pension to be pro-rated for early payment. The scheme’s trust deed and rules (Rule 9 of the executive section amendment) require your pension to be reduced to take account of the fact it will be payable for longer if it is brought into payment before age 60. If this was truly not brought to your attention by the scheme’s administrators, I am sorry. However, I have reviewed the correspondence between Towry Law and RSA and this is quite clear than an actuarial reduction apples on retirement before age 60; I believe you saw this correspondence when you were Bursar. …

I am advised that the trustees do not require your consent to the reduction of your pension. …. I am assured that the legal situation is that the annuity is an asset of the scheme and you have no say in what happens to the assets of the scheme. Instructions have been given to RSA to pay the correct level of pension effective February 2004.  

The evidence to support the pro-rating and actuarial reduction of your pension is the second paragraph of the announcement dated 1 April 1997 and Rule 9 (and the executive section amendment) in the Trust Deed and Rules dated 6 August 1997. Herbert Smith asked OPAS to ask you to provide any evidence you may have as to why you believed there was any intention on the part of RADA or the trustees to increase your pension benefits beyond the level to which you are entitled under the scheme; you have failed to produce any such evidence. …

However if you are not satisfied with my decision you have the right to ask the full trustee body to reconsider the matter as part of the second stage of the dispute resolution procedure. If you wish to do so you must write to the Trustees c/o RADA within 6 months from the date of this letter. You have already used the services of OPAS but they are available to help you with any referral to the trustees”

29. On 2 March 2004, Mrs Russell invoked Stage 2 of IDRP. She raised the point that the trustees are aware that her pension was part of her severance package which also included an ex-gratia payment. Mrs Russell says that she had agreed with the Employer to take a pension of £27,400, which was equivalent to half her salary, at age 57 rather than a pension of two thirds her salary at age 60. She says she agreed to this in order to accommodate RADA’s restructuring and any further reduction would have made the offer unacceptable.

30. On 23 April 2004 Mrs Russell was advised, via the Pensions Advisory Service, that a trustee meeting had been arranged for 19 April 2004 to review her Stage 2 IDRP application but that this had been cancelled as there would have been insufficient attendees. The meeting had been rearranged for 5 May 2004. 

31. The Trustees provided their formal response on 5 May 2004. They advised Mrs Russell that her complaint had not been upheld on the basis that she was receiving a pension in excess of her entitlement and the trustees have a duty to rectify that. They stated that the only element of her severance package was the ex-gratia payment of £16,000 and there had been no pension enhancement agreed by RADA or the Trustees. The letter says that Mrs Russell’s early retirement had been discussed as early as July 2001 and was an expected event. The pension figures were not provided until August 2002 therefore as she was willing to leave without knowing the pension figures the trustees could not accept that they played a pivotal role in her decision..

SUBMISSIONS

32.
In response to Mrs Russell’s complaint to me, Herbert Smith, on behalf of the Employer and the Trustees, state :  

32.1 When Mrs Russell’s benefits were brought into payment, she was given a pension of 2/3rds of her final salary (adjusted for retained benefits) without actuarial reduction. The trustees believe that this was incorrect in that (1) it provided full 2/3rds benefit rather than the uniformly accrued portion of that benefit and (2) no actuarial reduction was applied for early payment. This is confirmed in RSA’s letter dated 11 January 2003.

32.2 This matter was thoroughly reviewed and investigated as part of a financial stabilisation exercise being conducted at RADA. The Trustees decided that Mrs Russell’s pension had been brought into payment at too high a level and that they were required, as Trustees, to reduce the benefit to the correct level.

32.3 The Trustees and RADA have confirmed that there was no intention to grant an increase in the benefits due under the announcement and the rules so that the benefits brought into payment were incorrect. Consequently, the trustees have decided to implement the announcement and the rules as they stand and reduce Mrs Russell’s pension to the correct level. The Trustees have not attempted to recover any overpayments. 

32.4 When the matter first came to light there was some doubt about the 1997 announcement. It was believed that the announcement was the first time that a 2/3rds promise had been awarded to Mrs Russell; that being so the award was at a time when the financial security of the scheme was in some doubt. As part of the investigation the trustees found other evidence to suggest that there had been a previous promise to award a 2/3rd pension on retirement at age 60. Later, having found no further evidence to dispute the announcement, the trustees decided to proceed on the basis that the announcement was valid.

32.5 In the papers submitted by Mrs Russell there is a letter from September 1990 which confirms that an allowance has been included in the actuarial valuation effective 1 April 1989 for a pension of 17.75/30 of Final Pensionable Salary. There is also a letter from Dr O Neville (former principal of RADA) which confirms that a 2/3rds promise had been made. There is no doubt that these documents substantiate the 1997 announcement, despite the discrepancy between the 2/3rds promise contained in the 1997 announcement and the rather lower 17.75/30ths pension offered  by the September 1990 letter. RADA and the trustees asked Mrs Russell in March, April and May 2003 and again in January 2004 for evidence supporting her claim and Mrs Russell was unable to supply any such evidence. This is the first time that RADA and the trustees have seen the September 1990 letter and the letter from Dr Neville. It might have been helpful if this had been produced by Mrs Russell at the time we first wrote to her regarding the announcement. 

32.6 Mrs Russell states in her complaint that the trustees neglected to mention the reduction at the time of her early retirement. It was Mrs Russell, who, with assistance from the scheme’s financial advisers, prepared the papers for her own retirement. It is unfortunate that the effect of the announcement was not properly understood by the financial advisers and the wrong figures were therefore quoted. However, the uniform accrual requirement is nevertheless clear from the announcement. In fact, the need for uniform accrual was explained by RSA in their letter dated 21 July 2001 where they (incorrectly) refer to the n/ns calculation being applied on retirement between 60 and 65. In the end of course no reduction was in fact made.

32.7 Mrs Russell states that the trustees delayed letting her know of their intention to reduce her pension until 15 July 2003. We wrote to Mrs Russell on 10 March 2003, shortly after the matter had first come to light, advising her that there was an issue with her pension and asking her for certain pieces of information. This was followed up with further letters until May 2003. Once the matter had been fully investigated, on 15 July 2003, the trustees advised Mrs Russell of the need for a reduction in her pension. The trustees have not sought to recover past overpayments. 

32.8 Mrs Russell states that the Trustees have been arbitrary in their decision and not allowed her to put her case. Mrs Russell was asked for information concerning her pension between 10 March and 15 July 2003 and failed to respond substantively as to why her pension had been brought into payment at the full, unreduced 2/3rds rate despite her early retirement. At the time the decision was taken to reduce her pension, she was already in correspondence with OPAS. After further correspondence with OPAS in August 2003 which explained Mrs Russell’s position, the Trustees met again in September 2003 to reconsider their 15 July decision. Mrs Russell’s case has also been fully explored as part of the IDRP proceedings.

32.9 Mrs Russell complains that there was no mention of the IDRP or OPAS in the trustees’ correspondence with her. Mrs Russell was, by May 2003, already in correspondence with OPAS and the trustees attempted to resolve the issue in correspondence with OPAS. When that failed Mrs Russell’s OPAS adviser was sent a copy of the IDRP – see our letter dated 13 January 2004.

32.10 Mrs Russell gives many examples of a promise to pay her 2/3rds pension at age 60. This is, not now, in dispute. She gives no evidence that she was to be entitled to a 2/3rds pension before age 60 which is, of course, the main point of this dispute. 

32.11 Mrs Russell also seems to misunderstand the effect of her retained benefits from her service with the Scottish Housing Federation. These retained benefits mean that it is not possible simply to take a fraction of her salary in order to find her benefits. Towry Law confirmed in July 2003 that the revised calculations producing a pension of £24,353 pa were correct.

32.12 There was no pension enhancement agreed as part of Mrs Russell’s severance package. This has been confirmed by RADA  The only severance payment was a lump sum of £16,000 paid by RADA. Mrs Russell was, of course, entitled to her accrued pension but there was no enhancement of that pension agreed.  

32.13 The only relevance of the financial condition of the fund is that the issue with Mrs Russell’s pension arose after a review of the financial condition of the fund which pointed out the error in the pension awarded to Mrs Russell. The Trustees’ decision to reduce Mrs Russell’s pension would have been made whether or not the fund was financially weak or strong. 

32.14 The letters of 10 and 11 January 2003 have no bearing on the correctness of the calculations given to Mrs Russell in the letter of 15 July 2003. These calculations which apply uniform accrual on the basis of age 60 and the early payment reduction were agreed by Towry Law and RSA.   

32.15 An 8% salary increase would not have required the RADA Council to authorise the Trustees to augment Mrs Russell’s benefits. It would simply feed through into the calculation of Final Pensionable Salary. The lack of a Trustees minute on that point does not have any bearing one way or the other.

32.16 Mrs Russell brings no documentary evidence to dispute the recollections of the other Trustees that they never discussed any augmentation, never intended to grant an augmentation and would not have signed the papers had they known the figures represented an augmentation. Nor does she bring any anecdotal evidence.

33.
Herbert Smith provided a full copy of the job description given to Mrs Russell upon her appointment as Bursar. The following tasks are included :

“Supervision of the Academy’s investments and Pension Scheme, under advisers and agent’s respectively. ….

Resolving problems within the terms of the Fund e.g. discrimination between male and female members.” 

34. Mrs Russell submits : 

34.1 She challenges the Trustees definition of the main issue. She says RADA and the Trustees have wrongfully reduced her pension and now wish in retrospect to change their advices. She says that the main issue is that they are now seeking to purchase an annuity which will pay the minimum under the rules of the Scheme, despite having negotiated, agreed and purchased an annuity which provided the maximum benefit payable under the Post ’89 Inland Revenue election. She says this point is confirmed by [the Principal] in his letter of 20th Feb 2004 when he writes “The level of pension which was discussed with [the Chairman] and myself was the Inland Revenue maximum pension applicable to a post-89 regime member”.

34.2 The pension arrangement that RADA are disputing was the key element of her  severance package which was used to encourage her to retire from her post as Bursar and prematurely end her career. Mrs Russell says that at a trustee meeting held on 5 February 2002 the Trustees had agreed that her pension could be arranged in line with the recommendation made in [Towry Law’s]’s letter dated 26 October 2001 which shows she should receive the maximum benefits under the post-89 regime.

34.3 Mrs Russell says that the level of the pension she would receive was discussed in a meeting with [the Principal] in the Summer of 2001. Mrs Russell states that at that meeting she told [the Chairman] that Towry Law had confirmed to her that it was possible to pay her an early retirement pension of approximately 50% of her final salary if she retired in October 2002. She says it was agreed between her and [the Chairman] that this would be acceptable subject to her receiving an ex gratia payment of £16000. 

34.4 Herbert Smith’s point that no actuarial reduction was applied for early payment confirmed in RSA’s letter dated 11th January 2003 is correct. However they ignore the point that this was done “in accordance with the Trustees advices”.

34.5 RADA were aware of the situation in January 2003 but it took over six months for them to contact her on this matter. 

34.6 The Chairman and Principal knew that a 2/3rds promise had been made as far back as 1989. She says that they would both have seen the other correspondence that had been written about this in this over the years since 1989. She maintains that the letters were in the RADA pension file when it was handed over to her successor on her retirement.

34.7 The announcement was prepared on the instruction of the Chairman. She says it was not prepared by her, but by Bain Clarkson (now Towry Law). She points out that the announcement was put in place before she became the Member Nominated Trustee. 

34.8 The statement made by the Chairman that the announcement presented a substantial increase in the benefits payable at a time when the scheme could not afford it was false because the benefit had been awarded in 1989.

34.9 Herbert Smith have distorted reality by claiming that their letter of 10 March 2003 advised her that there was an issue with her pension. Mrs Russell points out that the letter says that they were reviewing the level of the unreduced early retirement pension granted and its impact on the funding position of the Scheme. She believes the funding position of the Scheme was the reason for the reduction in her pension and points out that the Employer and the Trustees have not provided any evidence that there was an error in the way the original pension was calculated. 

34.10 The 2nd Stage IDRP response was produced 9 days beyond the statutory deadline. Mrs Russell points out that the trustees did not inform her of the delay in being able to consider her 2nd stage application but instead informed her OPAS adviser. 

34.11 The claims that R&SA made an error in the original calculation were made to lead her unto accepting the Trustees decision to reduce her pension. RSA and Towry Law have never agreed that there was an error made in the calculation of her benefits in 2002. 

34.12 The letter dated 26 October 2001 from Towry Law has a hand written note on it which says “Taken to Feb 02 Trustee meeting” and this proves that the Trustees had been made aware that an early retirement factor had not been applied. Mrs Russell says that at the Trustees meeting held on 5 February 2002 each Trustee was provided with a pack composed of the Actuarial Valuation and a copy of the letter dated 26 October 2001 from Towry Law.

34.13 RADA and the Trustees claim falsely that the 8% was not an enhancement of her benefits.

34.14 The power to augment lay with the same people. They represented RADA as employer while constituting the whole body of the Trustees along with herself. 

34.15 There is no evidence of augmentation as the decision making at RADA cannot be understood on the basis of a formal decision making structure. Often decisions were made informally by the Chairman  and the Principal.

34.16 The tasks in relation to the pension fund outlined in her job description as Bursar clearly show that she had no remit to advise the Scheme Trustees. Nor had she any responsibility for employment terms as falsely claimed by Herbert Smith.

CONCLUSIONS

35. The validity of the 1997 announcement appears only to have become an issue in March 2003 when the Trustees legal advisers reviewed the level of the unreduced early retirement pension granted to Mrs Russell. I note that the validity of the announcement is now accepted by the Trustees. It is unfortunate that the Trustees allowed the issue to be aired in the way it was.

36. The 1997 announcement is clear that the entitlement to a pension of two-thirds final salary was based on Mrs Russell retiring on or after her 60th birthday. The announcement is equally clear that if she retired before her 60th birthday then her benefits were to accrue at a uniform rate of accrual. What is not clear is whether, if Mrs Russell retired before the age of 60,  a reduction for early payment should then be applied to those benefits. This, to my mind is the main crux of the complaint.

37. Clearly, Mrs Russell was not expecting to receive a pension of two-thirds of her salary when she retired at the age of 57. Presumably, as Bursar she was quite able to calculate that, based on a Final Remuneration of £54,830, the pension she accepted of £27,408 per annum fell far short of a maximum two-thirds pension, being only 50% of her final salary.

38. Rule 9 provides that, subject to the consent of the Principal Employer and the Trustees, a member may retire after the age of 50. The Rule also provides that on early retirement before the age of 60 the benefits will be reduced to such extent as the Trustees, having consulted the Assurance Company, determine.

39. Mrs Russell contends that the Trustees agreed at the meeting held on 5 February 2002 that her pension could be arranged in line with the recommendation made in Towry Law’s letter dated 26 October 2001 and that she would thus receive an unreduced pension. In accordance with the Trust Deed and Rules which govern the Scheme a decision by the Trustees to allow Mrs Russell to take an unreduced pension should have  been treated as an augmentation of benefits. Had the Trustees agreed to augment her benefits by agreeing to an unreduced pension they would have needed the consent of her employer.

40. I have seen no evidence that such consent has been granted. Nor have I seen any Minutes of Trustee meetings confirming that the augmentation power was to be exercised. Mrs Russell maintains that the lack of evidence of the Trustees using their augmentation power (and of the lack of evidence of Employer consent) is a reflection of the informal decision making structure at RADA. Whilst I do not doubt Mrs Russell’s assertion that some decisions were made informally it is clear that the Trustees did keep minutes of their meetings. Indeed, in the minutes of the meeting held on 5 February 2002 the Trustees clearly felt it important to record that Mrs Russell’s retirement should have no undue adverse effect on the fund. Had an augmentation been agreed I would have expected this to have been minuted. Unfortunately, without clear documentary evidence to convince me otherwise I reach the conclusion that, on the balance of probabilities, no decision was taken by the Trustees, or the employer, to allow Mrs Russell to take an unreduced pension.  

41. The letter from Towry Law dated 26 October 2001 implies that the transfer in from the Scottish Housing Association scheme is the only part of Mrs Russell’s benefit to which an early retirement factor would be applied.  Mrs Russell maintains that this letter was shown to the Trustees at the meeting on 5 February 2002, and from this it should have been clear to the other Trustees that a reduction for early retirement had not been applied to her Scheme benefits. Although there is a note on the letter which indicates that Mrs Russell took a copy along to the meeting it is by no means clear that she brought any part of the letter, or the fact that no early retirement reduction had been applied, to the notice of the other Trustees. I would have expected this fact to have been minuted along with the fact that a copy of the actuarial report was given to each of the Trustees and their attention drawn to the last paragraph. 

42. Mrs Russell contends that there is no evidence that R&SA and Towry Law have ever agreed that the original benefits were incorrectly calculated and the Trustees only made these claims de to lead her unto accepting their decision to reduce her pension. Mrs Russell implies that instruction must have been given to R&SA and Towry Law not to apply the early retirement factor. I do not see any benefit to Mrs Russell in pursuing this argument as it was she who liaised with R&SA and Towry Law and has produced no evidence to convince me that the Trustees had exercised their powers to augment her benefits.  

43. I find in favour of the Trustees and the Employer that Mrs Russell’s benefits were wrongly calculated and have rightly been reduced to the correct level of entitlement. I observe that the Trustees are not seeking to recover the overpayment although they would be within their rights had they chosen to do so.

44. Mrs Russell contends that the Trustees delayed in advising her that they intended to reduce the amount of her pension. Herbert Smith argue that Mrs Russell knew in March 2003 that there was a query over her level of benefits. Whilst I accept that the letter of 10 March 2003 does not indicate that her pension might be reduced I am of the opinion that the nature of the questions asked should have been sufficient to alert Mrs Russell that this was a possibility. Mrs Russell was however advised of the reduction on 15 July 2003. I do not consider this to be an inordinate length of time given that the Trustees were obliged to investigate the problem. 

45. Mrs Russell complains that the Trustees have been arbitrary in their decision and have not allowed her to put her case. I note Mrs Russell’s comments that the Trustees failed to advise her of the IDRP and tell her about the Pensions Advisory Service. But Mrs Russell invoked both Stages of the IDRP and was given the opportunity on both occasions to put her side of the argument. She also found her way to me. I can see no injustice as having being caused to her by the maladministration she alleges.  

46. For the reasons given above I do not uphold this complaint.

DAVID LAVERICK

Pensions Ombudsman

23 January 2006
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