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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr G Morris

Scheme
:
Corus Engineering Steels Pension Scheme (the "Scheme")

Employer
:
Corus Engineering Steels (the "Employer")

MATTERS FOR DETERMINATION 

1. Mr Morris believes that his application for early payment of his deferred pension on the grounds of ill health was not properly considered in accordance with the Rules of the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS OF THE RULES

3. The Rules of the Corus Engineering Steels Pension Scheme provide:

9. 1 Deferred Pension

On a Member leaving the Scheme for any reason before the Normal Retirement Date without being entitled to any other benefit under the Rules he shall ... become entitled to a yearly pension (hereinafter referred to as the "Deferred Pension") payable as stated in Rule 17 from the earlier of:

9.1.1        the Normal Retirement Date; and

9.1.2        the later of the date of leaving Service and Pensionable 

                Age;

Subject as provided below, the Deferred Pension shall be in lieu of being payable from the date specified in Rule 9.1.1 or Rule 9.1.2 above as appropriate be payable from such of the following dates as the Member may select by notice in writing to the Trustees before the date specified in Rule 9.1.1 or Rule 9.1.2 above as appropriate, namely:

9.1.5        a date earlier than the Normal Retirement Date provided

                that, except in cases of Incapacity, such date occurs on or

                after the attainment of the age of 50 years;

9.1.6        The selection of an alternative date under this Rule is

                 subject to the consent of the Principal Employer and to 

                 the production of such evidence of present health as it

                  may require...

Definitions
"Incapacity" in relation to a Member means incapacity which in the opinion of the Principal Employer is permanent incapacity by mental or bodily infirmity, accident, injury, illness or any other deficiency or disability and which in the opinion of the Principal Employer having regard to such medical evidence as the Principal Employer may think fit prevents the Member from continuing his normal employment or any other employment for which he is reasonably suited by training or experience.

MATERIAL FACTS

4. Mr Morris was born on 5 June 1953. He was employed by Corus (and its predecessors) between 10 May 1976 and 31 January 1993.  He was granted ill health retirement by his then current employer (unassociated with Corus) with effect from 31st October 2003.

5. Mr Morris wrote to Corus on 8 May 2003 requesting an 'ill health retirement quote'. Corus Pensions Department replied on 9 June 2003 enclosing a Consent Form for completion allowing the Company's Occupational Physician to contact his GP for a medical report and explaining that quotations were not provided until the Company doctor was satisfied that an individual qualifies for a benefit.

6. Mr Morris' GP, Dr S E Ball wrote to the Company's Occupational Health Physician , Dr S J Blower  on 15 August 2003:

"Thank you for asking me for some information on Greg. You will be aware that he has Parkinson's disease. This has been present for a number of years but was formally diagnosed in October 2001. Over the last 6 months or so Greg has deteriorated and is now finding the activities of daily living more difficult. His gait is now more stiff and he has started to fatigue more easily. He has an obvious tremor which is much worse at rest but is also worse when there is an edge of anxiety. He has said on a number of occasions that this is particularly noticeable during the course of presentations or meetings. With respect to this anxiety you should be aware that his wife has not been well lately with a potentially serious disease. This is something that I believe should be understood in the present context. Greg is not taking active treatment for his Parkinson's disease at the moment. As you are aware, this has a limited amount of time for which it is effective. At the moment Greg is trying to hold off until he needs this more. He is finding his current employment increasingly difficult to manage and I believe has now reached the stage where he finds this impossible. Because of his easy fatigability I would be prepared to say that he is now permanently incapable of carrying out any paid employment. In this regard I understand "any paid employment" to mean a job which takes a reasonable proportion of the week up on a regular, reliable basis."

7. On 21 October 2003, Dr Blower wrote to the Pensions Department at Corus Engineering Steels:

"I have consulted widely on this application: my determination is that since Mr Morris has not yet exhausted all treatment option for his condition, I am unable to say that his is permanently incapable of any paid employment."

8. A few days later on 24 October 2003, he expanded on his earlier memo:

"No, I have not seen this man as yet. My opinion is based on a comprehensive report from his General Practitioner which tells me that treatment is available for Mr Morris, but he has not yet started same. Therefore, I cannot say that his present condition is likely to be permanent. Accordingly, I feel that I cannot support his application to the Pension Fund as yet. Obviously, if adequate and appropriate treatment is tried in the future, but his condition remains such that he is unable to contemplate any gainful occupation, this decision can be reviewed."

9. Mr Morris was advised of the Company's decision by the Pensions Department on 28 October 2003:

"After consultation between our Works GP and your own GP, I can confirm that you do not fulfil the criteria for ill health early retirement and you application has been unsuccessful."

10. Mr Morris queried the decision with Dr Blower on 31 October 2003:

"I have received correspondence from Corus pensions department stating that my application was unsuccessful.

The correspondence does state that the decision was reached after a consultation between yourself and my GP; you considered I did not fulfil the criteria, but the letter gave no reason for your decision.

I can only assume it is because I am not receiving medication at the moment.

My Consultant has considered the balance of risk and benefit in relation to medication due to my age (50 years) and he is supporting me in refraining from taking medication  at the moment.

Will you please contact my consultant in relation to this issue and reconsider my application."

11. In reply Dr Blower in his letter dated 14 November 2003 said:

"I have consulted with the Pensions Scheme Administrator and the Chief Medical Officer. At this present time, it is impossible for me to advise the Pension Fund Trustees that you are "permanently incapable of any paid employment" as required by the Pension Fund rules, since;

i)
your relatively young age

ii)
you have not received all appropriate treatment, and its benefits determined."

12. Mr Morris wrote to the Managing Director of Corus Engineering Steels on 20 November. In his letter, Mr Morris restated his case for ill health early retirement and said:

"I have never been examined by Dr Blower and neither has he spoken to me, it appears that his decision conflicts with the views of my GP and Consultant who advise me regularly on my medical condition."

13. On 27 November, the Managing Director of Corus Engineering Steels wrote to Mr Morris:

"I understand the points you make, however the rules of the pension scheme are clear in that the early retirement of a deferred pensioner can only be granted by the trustees on the basis described to you by Dr Blower and, indeed, as you have outlined in your letter to me.

Dr Blower has clearly come to the professional opinion that you do not meet the required criterion, in your current circumstances, and had advised the trustees accordingly. I must be guided by Dr Blower's opinion in this matter."

14. Following a consultation with Mr Morris on 3 February 2004, Dr Ball wrote to Dr Blower in support of Mr Morris's application for early payment of his deferred pension:

 "I wanted to let you know that my opinion differs from your own. I have had the opportunity to read the supplemental definitive deed and rules relating to the Corus Engineering Steels pension scheme dated 6th March 02. In that, on page 9, it defines ill-health incapacity. I am unable to find a section which relates to "permanently incapable of any paid employment" in this deed. I am not sure of your reason for citing his relatively young age as a reason for not recommending that he receives his pension. Clearly Parkinson's can affect someone at any age. I was unable to find a clause in the deed relating to this.

You allude to the fact that he has not received all appropriate treatment and its benefits determined. You will be aware that the treatment for Parkinson's has a limited time during which it is effective. Not unreasonably after consultation with the specialist neurologist that he consults Greg initially decided that it would be in his best interests to defer treatment. He has currently started a reasonable amount of Dopamine treatment but will not be commencing on other modalities for some time. Given the natural history of Parkinson's disease and the response to treatment I am not sure how it is appropriate to suggest that he should have received all appropriate treatment and its benefits determined in this relatively short time-span.

Accordingly I shall be supporting Greg in his appeal. Since in my opinion, having read the deed alluded to above, he fulfils the criteria "ill-health" since he has partial incapacity arising out of a physical disability and he has "incapacity" which I believe to be permanent by reason of bodily infirmity which I further believe prevents him from continuing his normal employment or other employment which is reasonably suited by training or experience. This definition I believe differs from the one that you have used in specifying "any paid employment."

15. In March 2004, Mr Morris enlisted the help of OPAS to pursue his claim. In his response, Managing Director, Mr N Craggs wrote:

"Your enquiry relates to the claim for early payment of pension benefits from the CES Pension Scheme to Mr G Morris, an ex-employee, on the basis that he is permanently incapacitated from employment.

I can only reiterate that Dr Blower provides the necessary medical opinion to the Company in all such matters, and that his professional opinion forms the basis of decisions in these cases.

In this particular case, he is not of the opinion that the condition suffered by Mr Morris is permanent, and he cannot therefore confirm that the applicant fulfils the criteria for permanent incapacity early retirement as required under the CES Pension Scheme Rules.

I note that Dr Ball (the GP of Mr Morris) disagrees with Dr Blower's assessment. However, Dr Blower has reported to the Company in his professional medical capacity and his opinion has been accepted. Dr Blower has stated that medical treatment may now be available to alleviate the condition, but Mr Morris has declined treatment. The CES Pension Scheme Rules do not require a member who claims permanent incapacity to have undergone all available medical treatment, or to have the results of that treatment verified. It is the opinion of Dr Blower that is paramount to the Company in such cases, and Dr Blower has recommended that the claim be not met." 

16. On 19 May 2004, Mr Morris's Consultant Neurologist, Dr Venables wrote to him:

"Thank you for coming to see me this afternoon. We noted that your symptoms had improved with the introduction of Madopar 125 twice daily. In discussions over your condition, you asked the question as to whether or not Parkinson's Disease should be regarded as a permanent condition - I can only reiterate that Parkinson's Disease is for life, it is a permanent condition and will be included in those conditions that would be part of the long-term conditions National Service Framework when it is published later this year.

In addition to the above, I regret to inform you that you can anticipate the condition will slowly deteriorate with time and increasing doses of medication may be necessary to maintain function.

We can adjust your dose of Madopar upwards if you require under Dr Ball's supervision."

17. Dr Blower wrote to the pensions department at Corus on 21 July 2004: 

"This deferred application for early payment of benefits has to satisfy the Trustees that the applicant is permanently unfit for any paid employment. It is my opinion that it is impossible to reach that judgement until all avenues of treatment have been explored. I have never stated that his condition is not permanent ... it is a question of whether or not his incapacity is permanent that is the issue here."

18. Mr Morris submits:

18.1. his application for early retirement was due to ill health, not on the grounds of incapacity, and that different conditions apply to each category.

18.2. Dr Blower made his decision without conducting an examination, or without discussion with him, and opposed his GP's and consultant's opinions without alternative medical evidence.

18.3. he was not sent for an independent medical examination.

18.4. he has not declined treatment but has taken the advice of his neurologist which was that it would be in his best long term interests to defer treatment as long as possible

CONCLUSIONS

19. Mr Morris requested early payment of his deferred pension because of his ill health. Under the Corus Engineering Steels Pension Scheme, such requests are dealt with under Rules 9.1.5 and 9.1.6. 

20. Under these Rules, an Incapacity pension may be paid at any age if in the opinion of the Principal Employer such incapacity prevents the member from continuing his normal employment or any other employment for which he is reasonably suited. 

21. Mr Morris asserts that different benefits apply if retirement is on grounds of 'ill health' or 'incapacity'. I think he is mistaken because the Rules relating to early retirement of current employees or deferred pensioners (Rules 7 and 9) refer only to incapacity. The term 'ill health' is used only in the qualification of other definitions under the Rules such as 'Pensionable Pay'.

22. The Principal Employer has based its decision on advice from Dr Blower, an Occupational Health specialist employed by the Principal Employer on a part time basis. 

23. Dr Blower’s advice and hence the issue which has led to my involvement was based on the fact that there are treatments available which if followed may for a limited period relieve some of his symptoms. But such treatments are effective only over a limited period of time so that, if Mr Morris commences such treatment at a relatively young age and thus relieves his symptoms for a while, that process will not effectively be of use to him at a later date. On the advice of the doctors treating him he has delayed undertaking such treatment.

24. The way documentation has been phrased may give the impression that there is a dispute as to whether his illness if permanent. But that is not really the issue. The concern of Dr Blowers, as I understand it,  is that if Mr Morris had opted to undergo the relevant treatment this might have meant that, at least for a limited time his condition may be such as allowing him to continue his normal employment which, if so would mean that Mr Morris did not fall within the Scheme’s definition of “Incapacity.”  

25. I can understand Dr Blower’s concern but he does not seem to have addressed the question as to whether Mr Morris’s health had already deteriorated to the point where, whether or not the treatment was undertaken, he could no longer be expected to continue his normal employment. Rather he seems to have assumed that because the particular possible treatment had not been tried,  it automatically followed that the criteria in the Scheme had not been met. That seems to me to be an unfounded assumption and the Employer should have recognised this when deciding what decision to take in the light of Dr Blower’s advice. The failure to make such an appraisal was maladministration and has led to a decision being taken without consideration of all relevant facts.  I am remitting the matter back to the employer for a further decision to be taken.

DIRECTION

26. Within 28 days of this determination the Employer shall reconsider and inform Mr Morris of its decision as to whether at the date of his retirement from the Company he met the definition of Incapacity as set out in Rule 9 of the Scheme.  

DAVID LAVERICK

Pensions Ombudsman

7 December 2004
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