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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs J Simmons

Scheme
:
Teachers' Pension Scheme - Prudential AVC facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Simmons complains that Prudential’s sales representative told her that she could only purchase past added years (PAY) in the Teachers’ Pension Scheme by means of a lump sum and that she was not told that the AVC fund had to be used to purchase an annuity.  Mrs Simmons alleges that she was improperly persuaded to pay additional voluntary contributions (AVCs) to Prudential and as a result she will receive a lower pension at retirement.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme and provides a full investment and advice service.  Prudential has been appointed by the Department for Education and Skills as the sole AVC provider for the Teachers’ Pension Scheme.

4. Mrs Simmons is a teacher.  She commenced paying AVCs in April 1991, following a meeting with Prudential’s sales representative.  No records of that meeting survive.  Mrs Simmons cannot recall being given any literature by the representative.  She feels sure that if he had provided any, she would have kept it.

5. Mrs Simmons says that she asked the sales representative about making up lost years of service.  His reply was that PAY could only be purchased with a lump sum, whereas AVCs were paid monthly.  Mrs Simmons could not afford a lump sum, so she agreed to pay AVCs.  Mrs Simmons states:

“The fact that I outlined what I actually wanted would indicate that I had consulted the Teachers’ Pension Scheme booklet.  The Prudential representative, who led me to believe that the Prudential and the TPS were closely linked, misled me by advising my preferred option on a monthly payment basis was not available.  You will be aware how often scheme booklets become obsolete and rewritten.  I assumed that his information was up to date.”

6. Mrs Simmons states that the sales representative did not explain that her AVC fund had to be used to purchase an annuity.  She says that she stopped paying AVCs in March 2003 when she discovered this.  Mrs Simmons then commenced contributing to a different investment vehicle.  She did not purchase PAY.

7. Mrs Simmons has confirmed that she received annual benefit statements from Prudential.  These show the amount of the accrued AVC fund and make it plain that the pension payable depends on investment performance and that the fund has to be used to provide a pension.

8. Mrs Simmons considers that she has suffered a loss.  She states:

“It is a well known fact within the pensions industry that should an employer’s pension scheme be available, it is most unlikely that any outside scheme would be able to beat it or provide such a guaranteed return.  This is something that a commercial product can never offer.”

“I find it amazing that the Prudential believe that their, or any, AVC scheme could be better than additional years with an actual employer’s pension scheme.”

9. The Teachers’ Pension Scheme booklet explains that PAY can be purchased with monthly payments.

PRUDENTIAL’S POSITION

10. Prudential states that the Teachers’ Pension Scheme booklet contains an explanation of PAY.  Prudential considers that its sales representative would have provided Mrs Simmons with its AVC booklet, which contains a full explanation of how the AVC arrangement works.  Prudential states that the value of Mrs Simmons’s AVC fund as at January 2004 is £33,801.31.  Mrs Simmons paid a total of £20,850.92 in AVCs.  Prudential considers that Mrs Simmons cannot establish a loss, as she has not yet retired (she is 57).

CONCLUSIONS

12.
It appears that Mrs Simmons had consulted the Teachers’ Pension Scheme booklet before she met with Prudential’s representative.  She asked about making up lost years of service.  I find it difficult to accept that in such circumstances a sales representative would say that PAY could only be purchased by means of a lump sum, knowing that his client possessed a booklet that would contradict him.

13. I accept that scheme booklets can become out of date.  However, I would have thought that faced with advice from the sales representative that conflicted with the scheme booklet, Mrs Simmons would have made further enquiries to establish the correct position before committing herself to pay AVCs.

14. I appreciate that it is difficult for Mrs Simmons to recall whether the sales representative provided a Prudential AVC booklet.  I do not think that the absence of such a booklet in Mrs Simmons’s papers necessarily means that one was not provided to her.  Indeed I consider it improbable that a booklet was not provided to Mrs Simmons.

15. Mrs Simmons was provided with benefit statements from 1991 onwards which made the nature of the AVC product plain.  She did not complain to Prudential until January 2004.  It is difficult to avoid the conclusion that Mrs Simmons was made aware of the workings of the AVC arrangement and had ample opportunity to complain at, or soon after, the time it was sold to her.  The fact that Mrs Simmons did not do so for nearly 13 years indicates to me that AVCs were her preferred method of additional pension provision.

16. When Mrs Simmons ceased paying AVCs, she chose not to purchase PAY, but to invest elsewhere.  It is therefore difficult for her to argue that PAY is the only option suited to her needs.  In any event, I do not think that the situation can be described in such stark and simple terms as those expressed by Mrs Simmons.  Whether AVCs or PAY is the correct choice depends on individual circumstances.

17. It is by no means certain that Mrs Simmons has suffered a financial loss as a result of paying AVCs compared to PAY.  Her AVC fund is worth considerably more than her contributions.  The pension that she receives at retirement will depend on annuity rates.  These are low at present, but that does not mean they will be when Mrs Simmons retires.

18. It follows from the above that I do not uphold this complaint.

DAVID LAVERICK

Pensions Ombudsman

5 November 2004
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