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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr D Williams

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mr Williams complains that Prudential’s sales representatives improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.  Mr Williams states that the sales representatives did not inform him that he could purchase past added years (PAY) in the Teachers’ Pension Scheme.  Mr Williams also complains that he was never told that there was an element of investment risk.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Williams is a member of the Teachers’ Pension Scheme.  In 1989 he  agreed to pay AVCs to Prudential.  Mr Williams says that he met with a Prudential sales representative in his home, following a group presentation at his school.  Prudential considers it “possible that Mr Williams submitted the application form to us directly after he had attended the presentation at his school.”  Mr Williams states that the representative did not mention PAY or any investment risk.  The booklet issued by Prudential at that time does not mention PAY, but it does explain the money purchase nature of AVCs and the fact that the amount of pension is dependent on investment performance.

5. Mr Williams completed an application form containing the question:

“PENSION SCHEME DETAILS

Please indicate any other contributions or benefits by ticking the appropriate box(es).

A. Under the Teachers’ Superannuation Scheme, are you paying additional contributions for…Past Added Years?”

The box was not ticked.

6. Prudential sent Mr Williams annual benefit statements which contain the fund value and a warning that the amount of pension depends on fund performance and is not guaranteed.

7. Mr Williams met with another Prudential sales representative on 29 September 1994.  The representative completed a “personal financial review” form, which was countersigned by Mr Williams.  The purpose of the meeting was recorded as “review AVCs”.  The sales representative recorded that Mr Williams would like to retire at age 55 (he was then 49) and that he had a “medium risk” attitude to investment.  The representative’s recommendations were:

“David advised to increase AVC to enhance scheme to maximum 9% of income.  Due to shortfall in pensionable years service.”

Mr Williams was provided with a booklet containing warnings that the value of the AVC fund can go down as well as up and that the amount of pension payable depends on investment performance and inflation.  The booklet does not mention PAY.  He also completed an application form which contains the question:

“Please indicate by ticking the appropriate boxes if, since joining the Teachers’ AVC Facility, you have started paying additional contributions for…past added years”

The box was not ticked.

8. Mr Williams increased his AVCs to 9% of salary, although he subsequently reduced his contribution rate to 5%.  He did not retire at 55 and is still working as a teacher.  Mr Williams intends to retire in 2005.  He no longer pays AVCs.  In September 2003 Mr Williams obtained details of PAY from the Teachers’ Pension Scheme and in May 2004, after reading a newspaper article, he complained to Prudential.

PRUDENTIAL’S POSITION

9. Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.  The company considers that the questions about PAY in  application forms should have alerted Mr Williams to this option.  Prudential points out that Mr Williams’s AVCs are invested in the Cash Accumulation With Profits Fund, which is considered low risk.  Prudential confirms that since the inception of its contract with the Department for Education and Skills, it has undertaken to make clients aware of PAY.

10. Prudential considers that its “ready reckoner” would have alerted Mr Williams to the existence of PAY.  The ready reckoner is used to calculate the maximum amount of AVCs that can be paid for a given age and length of service.  Prudential points out that its sales representatives used the ready reckoner and that it was supplied to teachers who made enquiries about AVCs directly to Prudential.  The ready reckoner contains a note stating:

“If you have been contributing to the added years facility or to a free standing AVC contract or both, or if you have any pension benefits arising in respect of previous employment you may decide it is wise to reduce the contribution.”

CONCLUSIONS

11. Mr Williams was provided with sufficient written information regarding the money purchase nature of AVCs, which have been invested in a fund which accords with his stated risk profile.  I do not uphold this element of Mr Williams’s complaint.

12. Mr Williams says that in 1989 he met with a Prudential sales representative in his home.  Prudential thinks it more likely that he filled in the application form and submitted it himself, although it has no evidence that this was the case.  In 1994 Mr Williams dealt with a sales representative and I see no reason to doubt his statement that he met with a sales representative in 1989.

13.
There would have been no reason for Mr Williams to use the ready reckoner or read the notes on it.  The sales representatives calculated the amount of AVCs that Mr Williams could pay.

14.
Mr Williams says that PAY was not mentioned by the sales representatives.  There was no mention of PAY in Prudential’s literature or in the 1994 personal financial review.  Bearing all the available evidence in mind leads me on the balance of probabilities to conclude that Prudential, either orally or in writing, did not bring that alternative to Mr Williams’s attention.  This constitutes maladministration, in that it denied Mr Williams an informed choice.

15.
I consider it unreasonable to expect Mr Williams to bear in mind during the meeting, the contents of a booklet issued to him some years previously.

16. The unanswered questions about PAY in the  application forms do not in my view constitute an explanation of what PAY is.

DIRECTIONS

17.
Within 28 days of the date of this Determination, Capita Hartshead Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mr  Williams and Prudential of:

(a) the past added years Mr Williams would have purchased based on the assumption that the AVCs paid by him to Prudential were used to purchase past added years in the Teachers’ Pension Scheme, and

(b) the lump sum required to purchase those past added years.

Within 28 days of the date of this Determination Prudential will notify Mr Williams of the current value of his AVC fund.

Subject to Mr Williams notifying both Capita Hartshead Limited and Prudential of his decision as to whether or not he wishes to purchase the quoted past added years, such notification being made within 28 days of his receiving the last of the above notifications

· Prudential, on receiving Mr Williams’s notification that he wishes to purchase the quoted past added years in the Teachers’ Pension Scheme and his assignment of his interest in the AVC fund and pension to Prudential, will within 14 days pay the notified lump sum cost to Capita Hartshead Limited.

· On receiving payment from Prudential, Capita Hartshead Limited will arrange for Mr Williams to be credited with the appropriate number of past added years in the Teachers’ Pension Scheme.

DAVID LAVERICK

Pensions Ombudsman

11 April 2005
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