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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mr G C Henderson

Scheme
:
Partridge Fine Arts Pension Scheme

Employer
:
Partridge Fine Arts plc (PFA)

MATTERS FOR DETERMINATION 

1. Mr Henderson contends that he is entitled to a full pension equivalent to two-thirds of his final salary at his Normal Retirement Age (NRA) of 65, subject only to a reduction for unpaid premiums.  The two issues raised by Mr Henderson’s contention are:

1.1. Whether he has an entitlement to an unreduced pension of two-thirds of his final salary when he left service, irrespective of the fact that he left service before age 65; and

1.2. What is his final salary for this purpose?

2. Mr Henderson seeks a direction from me for the repayment of costs he has incurred in instructing solicitors to pursue his complaint.

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME RULES
4. Rule 3 provides:

METHOD OF SECURING BENEFITS
All benefits under the Plan shall be provided by Policies effected by the Trustees with an Insurer at the rate or rates of premium from time to time required.  Except where otherwise provided under the Rules, the Policies shall be in the name of and held by the Trustees.

5. Rule 7 provides:

CONTRIBUTIONS
(i)
(a)
Subject to the Inland Revenue limits, each member shall make such contributions (if any) as shall be agreed between the Member and the Employer.  Member’s Contributions shall be applied to provide a Capital Sum Benefit or a Deferred Annuity Benefit and shall be payable by deduction from the Member’s Remuneration in such manner as determined from time to time by the Employer.


…

(ii) The Employer shall make ordinary annual contributions in respect of each Member of a level amount which shall be applied together with the Member’s Contributions (if any) to secure benefits under these Rules. …

6. Rule 8 provides:

RETIREMENT
(i) On the retirement of a Member at the Normal Retirement Age the Trustees will apply the Policy Proceeds in accordance with paragraph (iii) of this Rule.

(ii) A Member who retires before Normal Retirement Age but after reaching age 50, or earlier because of Incapacity, may with the consent of the Employer choose to direct the Trustees to apply the Policy Proceeds immediately in accordance with paragraph (iii) of this Rule.

(iii) When the Policy Proceeds become available for application in accordance with paragraphs (i), (ii) or (v) [late retirement] of this Rule, subject to Rule 20 [deferred annuities and death benefits], they shall be applied by the Trustees to secure such of the following benefits as the Member selects:-

(a) An immediate cash sum payable to the Member provided that this does not cause the Inland Revenue Limits to be exceeded.

(b) An immediate pension payable to the Member provided that this does not cause the Inland Revenue Limits to be exceeded.  The pension shall be non-commutable and shall not be capable of assignment. …

7. “Policy Proceeds” is defined as “the part of the proceeds of the Policies attributable to the Capital Sum Benefit or the Deferred Annuity Benefit and any Death in Retirement Pension Benefit in respect of a Member”.  The “Capital Sum Benefit” is the “capital sum at the retirement of a Member.”

8. Rule 10 provides:

BENEFIT ON CEASING TO BE IN PENSIONABLE SERVICE
(i)
Upon ceasing otherwise than by death or retirement to be in Pensionable Service under the Plan after having satisfied the Preservation Requirements, subject to Rule 20, a Member shall be entitled at the Normal Retirement Age to the benefits which can be secured by the Policy Proceeds.

MATERIAL FACTS
9. Mr Henderson’s NRA under the Scheme was age 65.

10. Mr Henderson’s first period of service with PFA was between January 1972 and January 1977.  He was re-employed by PFA in about 1988 as an executive director, on terms subsequently set out in a Service Agreement dated 26 September 1989.

11. Clause 3 of the Service Agreement provides that:

“THE Company shall employ the Director and the Director shall serve the Company as Joint Executive Director of the Company (‘the Appointment’) … until the earlier of the Director attaining retirement age of 65 or until Appointment shall be determined by either party giving to the other not less than 12 months’ notice …”

12. Clause 7 of the Service Agreement provides that:

“DURING the continuance of the Appointment the Company shall pay to the Director a salary at the rate of £… per annum (or such other rate as may be agreed between the parties hereto upon review with effect from 1st May or such other date as the parties may agree in each year of the Appointment) …”

13. Clause 10 of the Service Agreement provides that:

“PENSION arrangements have been entered into by the Company and the Director whereby the Director is a member of the Company’s scheme with the Norwich Union Life Assurance Society and during his Appointment the Director and the Company shall make the appropriate contributions to this Scheme based on the Director’s pensionable salary for the time being so that his pension on retirement at age 65 will be two thirds of his then pensionable salary.”

14. The arrangements in respect of contributions were that Norwich Union would advise PFA on an annual basis, about the premium payable.  PFA would pay two-thirds of this premium and Mr Henderson would pay the remaining third.

15. The basis on which the Scheme was managed by Norwich Union, was that the funding position in respect of each member was reviewed annually by the actuary and a contribution for the coming Scheme year was assessed with the intention that the contributions so paid would be sufficient on retirement to provide the amount of pension set out in the Service Agreement.  The contribution was payable in advance on the Scheme renewal date of 25 May and the final payment would be for the last full year of pensionable service.  In Mr Henderson’s case, because his NRA fell in February 2003, the final contribution would fall due in May 2001 and would cover the year from May 2001 to May 2002.

16. In 1997, Mr Henderson began exploring with PFA the possibility of leaving employment before his 65th birthday.  Mr Henderson requested that PFA should undertake to pay him a pension equivalent to two-thirds of his final salary, if he should decide to retire early.  This was discussed with Mr Elwes, a non-executive director of PFA, who explained it would be prohibitively expensive to accede to that request.  However, the matter was discussed with the Board of PFA, who recognised Mr Henderson’s concerns about his pension.  In March 1997, Mr Henderson received a letter from Mr Elwes (the March Letter), which stated:  

“After the last Remuneration Commitee (sic) meeting, Adrian White and I had a conversation with you which included the question of your pension arrangements should you decide to retire early.  I understand you will reach pensionable age (65) in February 2003, and under your contract with Partridge Fine Arts plc you will be entitled to two-thirds of your final salary at age 65.

You have enquired of us whether a full two-thirds pension would be available to you in the event that you decided to retire early, say at age 62.  I am reliably informed that this arrangement would cost the Company a considerable sum of money to make up the investment to provide such a pension.

We told you at the meeting that the Remuneration Committee did not feel able to make this commitment, but I am authorised to tell you that it has agreed with the management of the Company that in the event of your early retirement, the Company would continue to pay its share of the premiums from the time of your retirement to your 65th birthday.”

17. PFA says this proposal went considerably beyond PFA’s obligations under the Service Agreement and was intended as a gesture of goodwill, in recognition of Mr Henderson’s long service.

18. In October 1997, Mr Elwes wrote to Mr Henderson, as follows (the October Letter):

“As you may be aware we had a Remuneration Committee meeting on Thursday, 2nd October and one of the matters discussed was the funding of the pension entitlements of all executive directors.

The Remuneration Committee will not be approaching the executive directors to agree a voluntary freezing of pension entitlements at age 60.  You will recall that this had been put forward for consideration as a method of reducing the exceptionally high cost of funding pension entitlements on the existing service agreements, generated by salary increases awarded form the age of 60 onwards.

For the sake of good order I should like to confirm that the Remuneration Committee recognises the company’s obligations in respect of your pension as set out in Clause 10 of your Service Agreement.  Under the current arrangement therefore, the company will continue to make a contribution of two-thirds of the annual cost of funding your pension entitlement of two-thirds of your pensionable salary on retirement at age 65, with the balance being paid by you.  So there is no misunderstanding, I should like to confirm that this arrangement applies to your current salary of £75,000 per annum.”

19. PFA’s Remuneration Committee met on 10 February 2000, during which Mr Henderson’s remuneration was discussed.  An excerpt from the minutes of that meeting records:

“There followed discussion about other aspects of Mr Henderson’s remuneration.  Mr Partridge said that the company had put a considerable amount into Mr Henderson’s pension arrangements in order to fund a maximum pension, as allowed by the Inland Revenue, over a period of less than fifteen years.  He also said that in comparison to directors of other companies, … and taking into account the amount of responsibility that Mr Henderson accepted he did not think that Mr Henderson was unfairly or underpaid.  Mr Partridge asked whether it was considered that Mr Henderson’s main concern was the level of funding of his pension scheme.  This was not known but it was considered that as Mr Henderson approached retirement age his future pension might be his prime concern.

Mr Partridge said that in spite of his views, already expressed, he did not want a situation of discontent to exist for the next three years until Mr Henderson’s retirement.  After further discussion it was agreed that Mr Elwes and Mr White should speak to Mr Henderson and suggest that additional payments of £20,000 per annum be paid by the company into Mr Henderson’s pension arrangements with effect from 1st November 1999 until his 65th birthday.  It was explained that, because of Inland Revenue limitations, it was probable that the quantum of pension could not be increased but that the additional funding could provide for an element of indexation of the pension in future years.  It was also agreed to allow Mr Henderson a degree of flexibility by offering him, as an alternative, the additional £20,000 per annum in the form of non-pensionable salary, payable over the same period.  Mr Smith was asked by the committee to explain the committee’s decision to Mr Henderson, together with any relevant facts relating to his pension position.  Mr Henderson would be asked to inform either a member of the committee or the Company Secretary once he had made his decision.”

Mr Henderson was not present at this meeting.

20. PFA says that Mr Elwes and Mr White discussed the offer with Mr Henderson and that it was clear to them that Mr Henderson understood the alternatives that were being offered.  PFA says that, after considering the matter, Mr Henderson informed Mr Smith (a director of PFA) that he would prefer the additional salary.  A decision to proceed in that way was duly implemented.

21. Mr Henderson says that he was not offered a payment to the Scheme as an alternative to increasing his salary but would, in any event, have rejected such an alternative, given his clear understanding that PFA was bound to pay him the promised level of pension.

22. Mr Henderson tendered his resignation in April 2000 on grounds of ill health.  He says he did so in the expectation that, following the actual termination of his employment in March 2001, he would have to fund his living expenses from personal capital for a period of approximately two years, whereupon he would reach the age of 65 in February 2003 and would then become entitled to a pension of two-thirds of his final salary.

23. A meeting took place between Mr Elwes and Mr Henderson on 31 October 2000.  Mr Elwes made a note of that meeting, which included the following excerpt:

“[Mr Henderson] also told me that his lawyer was not happy with the arrangement whereby the Remuneration Committee had offered CH a choice of either a further contribution of £20,000 pa to his pension, or an addition to his salary.”

Mr Henderson says his recollection of this meeting differs from the note prepared by Mr Elwes.

24. A further meeting of the Remuneration Committee took place on 7 November 2000 at which Mr Elwes’ note of his meeting with Mr Henderson was presented.  The minutes of the Remuneration Committee’s meeting record:

“Mr White said that he considered that it is a factor in this matter that CH had previously seen [name] receive substantial compensation and leave the Company.  He reminded the committee that when CH requested his remuneration be reviewed, at the beginning of the year, the committee offered him an increase in annual pension contributions of £20,000, or, if he wished an additional £20,000 per annum non-pensionable salary instead; far greater flexibility than would be the norm.  CH chose an increase in salary.”

Mr Henderson was not present at this meeting.
25. In September 2000, PFA had sought further funding advice from Norwich Union.  The advice obtained (via PFA’s broker, Russell Ulyatt) was as follows:

“… The current value of Mr Henderson’s Plan is £442,453.87.  This figure includes terminal bonuses.  Norwich Union take a view concerning future terminal bonuses.  They then discount the value, taking into account any unpaid premiums.  Therefore, the value quoted above includes terminal bonuses.

I enclose a Schedule showing how the fund may grow between now and March 2003.  I have assumed an annual growth rate of 7.5% per annum, which I think is reasonable.

If we then base the pension on today’s annuity rates, we arrive at a total of £50,750.  Thus, we are reasonably on target.

Unfortunately, terminal bonuses and future reversionary bonuses are not guaranteed.  I obtained an illustration from Norwich Union showing the additional benefits that may be secured by further contributions of £10,000.  You could consider building in some form of safety margin, in case terminal bonuses fall.” 

The advice assumed all premiums were to be paid.

26. Mr Smith discussed this advice with Mr Henderson and explained that PFA was prepared to honour the offer made in the March letter and pay its share of the premium, notwithstanding that this related to a period after Mr Henderson left service.  PFA says that this was a payment by way of augmentation.

27. In March 2001, Norwich Union (via Russell Ulyatt) produced a renewal summary for the Plan anniversary of May 2001.  This showed Mr Henderson’s one-third share of the annual premium payable for that year as £10,023.22.  Mr Henderson says he was notified by PFA that his share was £5,000.  He did not have sufficient capital to meet the cost and so did not make the payment.  He says he agreed with PFA that this would result in his pension entitlement at age 65 being marginally reduced.  He says that, based on his ‘purported’ final pensionable salary of £75,000, this would have resulted in a pension of £49,000, not £50,000 becoming payable at age 65.

28. PFA says it paid its share of the final premium to Norwich Union.  It says it made it very clear that it was the final payment.  PFA refers to a letter from Mr Henderson dated 6 June 2001, in which he refers to “the final payment [being] made into my Pension Fund”.  PFA says this indicates Mr Henderson clearly recognised and accepted that no further payments were to be made by PFA, which is consistent with the parties’ understanding that the Scheme was a ‘targeted’ money purchase scheme and not consistent with a ‘final salary’ promise.

29. Mr Henderson says that his reference to “the final payment” simply reflects the fact that Mr Henderson would reach his NRA before a further annual premium became payable.  It was not intended to convey any acknowledgement that PFA’s final salary commitment to him had effectively been converted into a money purchase promise.

30. In January 2003, Russell Ulyatt wrote to PFA as follows:

“Please find enclosed the information received from Norwich Union showing Mr Henderson’s benefits at retirement on 7 February 2003.  You will see that Norwich Union are still not committing themselves with regard to the final value of the pension fund.

I calculate that if the fund is transferred to Personal Pension and a level pension purchased, then the annual pension will be £33,887.49.  This assumes an annuity rate of 7.4% which is currently available.

I will be pleased to discuss with Mr Henderson the various options available.  Naturally, I shall not approach Mr Henderson without the Trustees permission and maybe you would need to reach a decision concerning any possible shortfall of benefits before I talk to Mr Henderson.” 

31. In late February 2003, Mr Henderson was told that the funds available in the Scheme in respect of him would provide him with an annual pension of £33,400.  Mr Henderson has been in receipt of a pension of this level since his 65th birthday.  He has informed me that he secured a level annuity with his money-purchase account under the Scheme at that time. 

32. Mr Henderson raised his concern over the level of his pension.  PFA sent him a letter in June 2003, after they had received legal advice, saying that:

“The Company’s obligation in respect of your pension, as set out in your Service Agreement of 26th September 1989, was to pay to the Norwich Union pension scheme two thirds of the appropriate contributions, theoretically calculated at the time payments were made, to provide you with a pension on retirement at age 65 equal to two thirds of your final pensionable salary.  These contributions were assessed from time to time on the advice of Norwich Union, and all premiums payable by the Company were paid in full.

In the event, you retired earlier than was anticipated; but in any case, the final premium payable by the Company, which was due on 25th May 2001, was duly paid, though you declined to pay your share, as you were perfectly entitled to do.

It is therefore the Board’s view that the Company has done everything it was obliged to do to provide for your pension, and it has no further obligations.”

33. I have been provided with excerpts from PFA’s annual report and accounts for the years 2000, 2001, 2002 and 2003.  In notes about pension contributions, PFA reported that directors will be provided with a pension “of up to two thirds of their salary”.  From 2001 onwards, a caveat was added – “although the Company has not provided a guarantee.”

34. Mr Henderson has submitted a letter from a former director of PFA addressed to Mr Henderson in October 2004.  The letter states:

“I have had a look at my service agreement, dated 3rd January 1991.  As I mentioned to you on the phone, clause 10.1 of that agreement states that I am entitled to join the firm’s non-contributory pension scheme, ‘subject to the trust deed and rules of the scheme’.  It does not set out what those rules are but refers to copy in the office, which is ‘available for inspection’.

The service agreement does not give any indication of what exactly my pension would have been but it is my recollection that on raising the point, I was told that had I remained in employment until the age of 65 it would have been of the order of two-thirds of my final salary.  I am afraid I do not have anything in writing to that effect.”

35. I have been provided with copies of the invoices and billing summaries for the work undertaken on behalf of Mr Henderson by his solicitors.  For work to 30 April 2005, Mr Henderson has incurred £17,807.58 in costs.  Of this, between £5-8,000 relates to endeavouring to resolve Mr Henderson’s complaint directly with PFA, prior to the involvement of the Pensions Advisory Service (TPAS).  About £6,500 relates to bringing Mr Henderson’s complaint to me and subsequent dealings with my Office.

SUBMISSIONS

Mr Henderson 

36. Mr Henderson desires to receive a pension of two-thirds of his final salary on the termination of his employment, from his 65th birthday.  He considers his final salary was £95,000.  He does not believe that the fact the Service Agreement does not specify the pension payable on early retirement entitles PFA to reduce its contractual obligation to provide a pension of two thirds of his final salary at age 65.

37. Mr Henderson says that one of the primary reasons for re-joining PFA was the promise, on retirement, of a pension of two-thirds of his final salary.  At the time of his re-employment, he was 50 years old and had made very little personal provision towards his pension, having been self-employed since 1977.  He says he was strongly motivated by the final salary promise given to him and regarded it as an important part of his benefit package from PFA.

38. As far as he is aware, all other directors of PFA and at least two senior employees have similar final salary pension promises to that in his Service Agreement.  PFA’s standard NRA is 65 for male employees and 60 for female employees.  To his certain knowledge, at least one senior female employee recently left PFA at age 55 with a commitment from PFA that she will receive an unreduced pension from her 60th birthday.  Although that employee has told Mr Henderson she has been instructed by PFA not to discuss her pension arrangements with Mr Henderson, Mr Partridge has informed Mr Henderson of the arrangements made in respect of her pension.

39. Mr Henderson says that, whether or not every contingency was covered by clause 10 of the Service Agreement, does not change the nature of PFA’s obligation.  Further evidence of the final salary nature of the commitment by PFA is contained in the letters from Mr Elwes in March and October 1997.

40. Mr Henderson refers to the letters from Russell Ulyatt (paragraphs 25 and 29) and suggests the wording used (ie. “reasonably on target”, “safety margin” and “possible shortfall of benefits”) supports the view that PFA had provided him with a guarantee as to the pension he would receive on retirement.

41. Mr Henderson maintains that his share of the final premium due is £5,000, rather than the £10,023 shown in the Norwich Union statement.  He says that the sum of £5,000 represents a contribution equivalent of 6 months’ employment with PFA, as he left service part of the way through the year.  He asserts that at no stage has PFA ever disputed this amount.  

42. With regards to the impact of Inland Revenue limits, Mr Henderson says this does not prevent PFA from being liable to make up any shortfall in the promised benefit by means other than through the Scheme.

43. Despite PFA’s submissions against his claim for costs, Mr Henderson notes that I have directed legal expenses to be paid in some previous determinations.

PFA

44. PFA denies that clause 10 of the Service Agreement confers, or was intended or understood by the parties to confer, on Mr Henderson a contractual right to a pension of two-thirds of his final pensionable salary on retirement at age 65.

45. PFA says that clause 10 of the Service Agreement was brief, with matters of detail left to be dealt with in the Rules of the Scheme.  Clause 10 does not deal with contingencies such as Mr Henderson retiring early, or leaving PFA’s service before retirement.

46. PFA accepts that the words: “so that his pension … will be two thirds” appear superficially to comprise an undertaking by PFA that the pension will be of that amount, regardless of the performance of the Scheme and its investments.  However, PFA says these words have to be read subject to the earlier words “during his Appointment … shall make the appropriate contributions”; and in light of all of the surrounding circumstances.  To comply with a literal reading of clause 10 would require an exact prediction of the amount of funding required, months or years in advance, to provide the precise level of pension required.  PFA says this clearly would be impossible.  It notes:

46.1. Given the money purchase nature of the Scheme and the period of 21 months between payment of the final contribution and Mr Henderson’s normal retirement age (see paragraph 15), it was clearly impossible to arrange for the Scheme to provide any specific level of pension, determined in advance; and

46.2. The exact amount of pension available could only be known after the member reached his NRA and it would not then be possible to top it up, since the Inland Revenue would not allow contributions to be paid in respect of a member after reaching retirement age.

47. PFA says that the words “during his Appointment” are crucial to understanding the clause.  Clearly, it was recognised that, in the event of Mr Henderson leaving service, contributions on the part of PFA would cease; and there would then be no means of PFA adjusting the level of funding.  The pension would then be whatever amount could be provided from Mr Henderson’s accumulated fund at retirement.

48. PFA submits that the only practical basis on which the Scheme could be, and is, operated – and the basis clearly understood by PFA and by all the other Scheme members – is as a “targeted” money purchase scheme.  In other words, contributions were and are based on the actuary’s estimate of the funding likely to produce, over the member’s working lifetime, a fund sufficient to provide the desired pension at NRA assuming certain investment returns and annuity rates.

49. With respect to the allegation made by Mr Henderson about the benefits being provided to other directors and employees (paragraph 38), PFA says this is untrue and, in any event, outside Mr Henderson’s knowledge.  If Mr Henderson received any other kind of impression from Mr Partridge, it was incorrect and as the result of a misunderstanding.

50. PFA submits that the impact of Inland Revenue limits means the only sensible interpretation is that, if Mr Henderson left service before his NRA, he would become entitled only to whatever pension could be secured by the accumulated fund provided by the Scheme.  This is because:

50.1. The basic Inland Revenue limit is that pension may not accrue at a rate greater than one-thirtieth of the member’s remuneration for each year of service; and

50.2. If, for example, Mr Henderson had left service after five years, the Scheme would clearly not have been permitted to pay him a “two thirds” pension.

Therefore, the parties clearly did not intend that a “two thirds” pension should be provided if he left service earlier than his 65th birthday.

51. If the Remuneration Committee and Mr Henderson had believed that PFA was obliged to provide Mr Henderson a pension equal to two thirds of his final pensionable salary, regardless of the level of funding of the Scheme, then the offer to pay extra contributions to the Scheme would have been pointless, since it would have been of no value to him.  

52. The term “pensionable salary” is not defined in the Service Agreement or the Rules of the Scheme.  PFA says that clearly, it was intended to have a different meaning from the basic salary payable under clause 7 of the Service Agreement, otherwise clause 10 would have simply referred to “salary” rather than “pensionable salary”.  The only practicable interpretation is that pensionable salary was intended to be a proportion of the basic salary, agreed between PFA and Mr Henderson (which might or might not be 100%) by reference to which pension contributions were to be calculated.

53. PFA says that Mr Henderson had no contractual entitlement to the salary increase.  In deciding to offer it, PFA was clearly entitled to lay down reasonable conditions on which it would be paid.

54. PFA believes this would be inappropriate to allow Mr Henderson’s claim for costs.  It submits:

54.1. The creation of my Office was intended to provide a means for the speedy, informal and inexpensive resolution of disputes.  The availability of TPAS is also intended to support this aim.

54.2. Section 149(3)(d) of the Pension Schemes Act 1993 contains a power for the Secretary of State to make rules permitting me to order the payment of legal expenses incurred by a party to an investigation.  It would be unnecessary for this power to be created by the Act, if Parliament had intended that I could make such orders, as part of my general power to make directions.

54.3. As no such rules under section 149(3)(d) have been made, I am evidently not intended to have such a power at this time.

55. PFA wishes to emphasise that the combined effect of the March and October Letters is not to confer additional rights or entitlements on Mr Henderson to those already conferred by Clause 10 of the Service Agreement when read in conjunction with the Scheme Rules. 

55.1. The reference in the March Letter to “early retirement” clearly envisaged Mr Henderson’s leaving PFA’s service and not taking up employment elsewhere. Mr Henderson did not, in fact, stop working in the antiques business but accepted in May 2002 introductory commission on a sale in which he was involved on behalf of PFA.  In this context, therefore, Mr Henderson did not take early retirement and the March letter did not apply.  

55.2. The October Letter does not apply, either, because Mr Henderson did not retire from PFA’s service at 65.  His rights and entitlements were, therefore,  those of an early leaver, to be treated as such under the Scheme Rules.  

55.3. The extent of PFA’s obligation towards him was, therefore, limited to meeting its share of the final premium due.  PFA has produced in evidence a statement prepared by Russell Ulyatt which shows (on various assumptions as to investment growth and annuity conversion rates as at March 2003, Mr Henderson’s NRD) that Mr Henderson’s one-third share (£10,023) of the final premium would secure an annual pension of £849.00.  This is the Schedule  referred to in the third paragraph of Russell Ulyatt’s advice to PFA from September 2000 – see paragraph 25. 

55.4. Mr Henderson was notified that £10,023 was his share of the final premium and that £5,000 was never mentioned, either orally or otherwise.  It is possible that it may have been pointed out to Mr Henderson that he would benefit from tax relief, so that the net cost to him would reduce to around £6,000.  However, the sum of £5,000 is irrelevant and that there is no conceivable reason why anyone should have mentioned it.  

56. In the event that a direction is made, PFA has asked that it be allowed to pay any arrears of pension that I may award directly (subject to deduction of the appropriate income tax) to Mr Henderson and to purchase an immediate annuity for the revised amount going forward.  PFA has also requested that Mr Henderson be obliged to co-operate fully with PFA and the proposed annuity provider, in obtaining the best possible terms for the annuity purchase.  This request has been made in the context of Mr Henderson’s health problems.  

CONCLUSIONS
57. Dealing first with the question of Mr Henderson’s final pensionable salary, I do not accept Mr Henderson’s submission that it should include the £20,000 salary increase granted in 2000.  Clause 10 of Mr Henderson’s Service Agreement makes it clear that it is his “pensionable salary” which will be the focus for his pension, not simply his “final salary”.  Although later correspondence has not been entirely consistent with reference to the type of salary on which Mr Henderson’s pension will be based, it is clear from the Remuneration Committee minutes that the rise was intended to be non-pensionable.  I am satisfied that this was made clear to Mr Henderson. Consequently, I find Mr Henderson’s final pensionable salary did not include the £20,000 pay rise.

58. I now turn to the main part of Mr Henderson’s complaint.  The Service Agreement states that PFA “shall make the appropriate contributions” so that Mr Henderson’s pension “on retirement at age 65 will be two-thirds” of his final pensionable salary. The Service Agreement is silent on whether retirement at age 65 must be from active service or whether it can include retiring from deferred status.  I am inclined to think that, given the valuable nature of the benefit being promised, the likely intention would be that the benefit was available as a reward for remaining in active service with PFA until age 65.  

59. Mr Henderson’s benefits, should he retire earlier, would usually be governed by Rule 10 of the Scheme’s Rules which provides that if a member ceases “to be in Pensionable Service” otherwise than by “death or retirement”, he is simply entitled at normal retirement age to whatever benefits could be secured by his share of the fund at the particular time.  However, Mr Henderson’s entitlement was varied in the manner specified in the March Letter.  This Letter told Mr Henderson that although PFA would not be prepared to provide a full two-thirds pension at the age of 62, it would continue to fund its share of the premium for Mr Henderson’s pension “from the time of [his] retirement to [his] 65th birthday.” 

60. The October Letter refers to the continuation of the “current arrangements” of a pension of two-thirds being paid “on retirement at age 65”.  There is no suggestion of a change to the arrangements evidenced by the March Letter in March 1997.  Therefore, I take the reference to “current arrangements” to be a reference to the March Letter. Thus the position in October 1997 was that if he continued to work until he was 65 he could expect to receive a pension of two-thirds of his pensionable final salary. If he retired at age 62, he could expect to have his pension fund as at the date of his retirement topped up by such contributions as the Company would have made had he stayed in service until age 65. It would follow that provided he paid his own contribution to the premium then he could expect the fund again to provide at age 65 a pension of two-thirds of his final pensionable salary.  

61. I am not persuaded by PFA’s argument that Mr Henderson did not retire from PFA’s service in April 2000 and that therefore the March Letter does not apply.  Irrespective of whether or not he carried on working in the antiques business after he left PFA’s employ, I am satisfied that the effect of the March Letter was to promise Mr Henderson that PFA would carry on making its contribution to the pension premium after he left its service.  The March Letter did not impose any restriction on Mr Henderson’s activities after he left PFA.  I note that PFA’s subsequent correspondence with Mr Henderson expressed his departure as “retirement”.  Mr Henderson was not claiming an immediate early retirement pension: he is claiming the payment of the deferred two-thirds pension from age 65 that PFA said it would fund from his departure.  His entitlement to this benefit does not hinge on his not seeking remunerated employment to bridge the gap between his departure and the date on which he first drew benefits.  

62. Neither do I see any force in PFA’s submission based on the impracticality of being required to see into or in the future to know the exact funding required to guarantee a two-thirds pension.  Russell Ulyatt’s reference to shortfalls, targets and safety margins.  The system they had in place was for an actuary to advise each year on what contributions would be required so that the proceeds of the policy would match the requirement. If, as the retirement age comes closer, there is a shortfall, then the relevant contributions would need to be increased accordingly. Of course there is always a risk that the policy proceeds will not be sufficient to provide a pension at the required level. The effect of the package under which Mr Henderson was employed is that this risk rested with PFA: they had committed themselves by Clause 10 of the service agreement to provide him with a pension of two-thirds of his final pensionable salary at age 65. If the proceeds of the policy were insufficient to meet that promise then PFA would have needed to bridge the gap in some other way.  If the reason why there was such a gap was due to some culpable failure on the part of Norwich Union (for example in underestimating the premium required) then PFA might have some cause to look to Norwich Union.    

63. However, in the event not only did Mr Henderson retire before age 65 but he then failed to make the contributions which would have been needed to ensure that the policy would indeed have paid sufficient proceeds to meet the promise that had been made to him. Based on a final pensionable salary of £75,000, Mr Henderson’s pension should, at age 65, have been at a level of £50,000 per annum had all appropriate contributions been paid.  Mr Henderson’s decision not to pay his contribution does not alleviate PFA of its obligation to pay its share of the contributions it promised, towards Mr Henderson’s pension.  

64. There is a dispute as to the amount of Mr Henderson’s final contribution.  PFA says it should have been £10,023 and have produced evidence to this effect.  Mr Henderson has maintained that it was £5,000.  I see no evidence to support his claim.  I see no reason to dispute PFA’s figure.

65. Two-thirds of the full pension of £50,000 (ie. £33,333) should have been funded by contributions from PFA.  Had Mr Henderson paid his final contribution of £10,023 (which would have affected Mr Henderson’s pension by about £790 per annum), he would have been in receipt of a pension of approximately £34,224 at age 65, rather than £33,400 (see paragraph 31).  Two-thirds of this amount (ie. £22,816) has already been funded by the contributions of PFA.   Therefore, for PFA to fulfil its promise to Mr Henderson, it needs to bridge the gap between the share of Mr Henderson’s pension it should have funded and that which it did fund.  I am directing PFA to bridge this gap.  The effect will still be to leave Mr Henderson’s pension at 65 short of £50,000 but this reflects the fact that the final contribution which, in any event, he failed to make should, it seems, have been for more than the £5000 he asserts. 

66. As to Mr Henderson’s claim for his legal costs, both TPAS and this Office provide a free service.  I appreciate that before approaching either of those bodies Mr Henderson sought legal advice but am not persuaded that it was thereafter reasonable for him to clock up legal fees. 

DIRECTIONS
67. I direct that, within 28 days of the date of this determination, PFA should:

67.1. Pay directly to Mr Henderson arrears of the annual pension of £10,500 backdated to 1 March 2003.  

67.2. Purchase for Mr Henderson, on the same terms and conditions as his current annuity, an additional immediate annuity of £10,500.

68. Interest on the arrears of the pension should be paid calculated on a daily basis at the rates used by the reference banks. 

DAVID LAVERICK

Pensions Ombudsman

19 June 2006
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