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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN

Applicant
:
Mr R Kingston

Scheme
:
Mount Charlotte 1977 Retirement Benefits Scheme (the Scheme)

Employer
:
Thistle Hotels Limited (Thistle)

MATTERS FOR DETERMINATION 

1. Mr Kingston has complained that Thistle have failed to honour an agreement to allow him to retire at age 55 with a pension reduced by 5% p.a. for each year preceding age 60. This would have provided Mr Kingston with a pension of 61% of his target pension of 2/3rds of his final salary at age 60.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

Trust Deed and Rules

3. Rule 4(2) of the Supplementary Trust Deed and Rules dated 16 January 1985 provided,

“If a Member leaves the employment of the Employer at or after attainment of age 50 or earlier on account of incapacity he may elect subject to the agreement of the Employer and the Trustees to receive an immediate pension commencing on the day after the date he leaves (or the date his election is made, if later) in lieu of benefits under Rule 11.

The amount of the pension shall not be less than the equivalent value as determined by the Trustees having regard to the period by which payment is anticipated of the pension to which he would otherwise have been entitled at the Normal Retirement Date under Rule 11.

The initial pension may be such higher amount (if any) as the Trustees and the Employer in their discretion shall decide but such higher pension shall not exceed the limits in section 3 of this Rule.”

4. Rule 4(3) provided,

“The maximum initial pension payable to a Member who retires on or before the Normal Retirement Date under the Scheme when aggregated with all pensions and the pension equivalent of all benefits not in pension form under this and all other retirement benefits schemes of the Employer or to which the Employer has contributed and under all Personal Contracts shall not exceed:

(i) …

or

(ii) on retirement prior to the Normal Retirement Date for any reason other than incapacity, one-sixtieth of Final Remuneration for each year of Service (not exceeding 40) to the actual date of retirement,

or

(iii)
such higher fraction of Final Remuneration as would not prejudice Approval.”

Background

5. Mr Kingston originally had a personal pension plan with Lincoln National, to which Thistle contributed. Thistle had agreed that they would contribute a sum equivalent to 11% of his salary until his 42nd birthday, 13% to his 50th birthday and 18% thereafter. During 1995 and 1996 Thistle negotiated with Mr Kingston to transfer his benefits from that personal pension plan into the Scheme. The negotiations were conducted between Mr Kingston and Mr Peel, who was the Chief Executive at the time and also a trustee of the Scheme.

6. On 5 October 1995, Thistle’s financial advisers, Bowring, wrote to Mr Kingston explaining that they were recommending that he be accepted as a member of the Scheme with special arrangements to contribute 9% of salary and retire at age 60. They said that Mr Kingston would be credited with continuous service from 1 April 1986 (the date his personal pension commenced) until 30 July 2008 (his 60th birthday).

7. Bowring explained that the Scheme provided a pension of 1/60th for each year of service, with a maximum of 40/60ths at age 65 (66.66% of final salary). They said that this would be reduced by proportion (but with no additional reduction to reflect early payment of the pension) to 54.46% of final salary at age 60. Bowring explained that the pension at age 60 would be based on 12 years and 10 months past service credit (in respect of his actual service between 1 April 1986 to 1 October 1995), 12 years and 10 months future service and a seven year augmentation from 9% employee contributions and 13–18% employer contributions. This gave a total of 32 years 8 months at age 60. The pension included a five year guarantee and there would also be a 50% widow’s pension. Bowring confirmed that, when the Scheme introduced 3% p.a. escalation, this would apply to Mr Kingston’s pension.

8. Bowring quoted a fund value from the Lincoln National plan of £150,530 as at 1 September 1995 and a transfer value of £140,646. They said,

“You may choose to bring this into the MC 1977 Scheme for 12 years 10 months added years service as shown above, or leave it to accumulate as a paid up policy. You will see from the attached illustration that in accordance with PIA guidelines the projected value at 60 is £263,000/£538,000.

If the Transfer Value of £140,000 is not forthcoming we recommend that your entitlement under the MC 1977 Scheme should be:-



Future service





12 yrs 10 mths

Augmented for future contributions by


 4 yrs 6 mths


17 yrs 4 mths

that is 17.33/60ths or 28.9% of final salary from 60

in addition to the pension from the Lincoln National policy.

You should therefore balance the guarantee which the MC 1977 Scheme provides, as a percentage of final salary, against the varying value of the Lincoln National fund. We understand that this is invested in Pension UK Equity Units, which are performing well at present, but they do, of course, fluctuate with the Stock Market prices of the underlying investments.

In the event of death the Lincoln National policy repays

The bid value of the units, currently


£150,230

whilst the MC 1977 scheme provides a lump sum of

4 times salary, currently, £57,500 x 4

=
£229,600

… The terms we are recommending Mount Charlotte to offer are more generous than normal … However, we do not normally recommend that employees with less than 15 years future service are allowed to switch from individual “money purchase” to group “final salary” as the cost to the Company increases with the shortness of the term. In sending a copy of this letter to Mr Peel I must therefore recommend that the offer to you to join their scheme is for a limited duration, and when a decision is made, it should be considered final by both parties.”

9. Following further enquiries from Mr Kingston, Bowring sent a fax to Thistle on 17 May 1996, which said that to provide a 2/3rds pension at age 60 would require an additional payment of £21,659. Mr Kingston wrote to Thistle on 5 June 1996, 

“For the sake of clarity I felt it would be appropriate to confirm in writing my acceptance of my willingness to transfer to the Mount Charlotte pension scheme on the basis of Bowring’s fax of the 17th May from …

However there are some areas that will require clarifying, and are as follows:

1. Confirmation that when the transfer has been made from Lincoln National and the additional payment made, that full pension will be paid from the age of 60.

2. Once the transfer has taken place and the additional money paid, will the extra years that these are buying be affected by early retirement, whatever the cause, and is there an additional penalty for early retirement on the pension itself?

3. What will happen in the case of my job being made redundant?

4. What will happen to the additional years purchased, should I voluntarily leave my employment before the age of 60?

…”

This letter was returned to Mr Kingston with a handwritten annotation added next to point 2, which reads ‘No’. Thistle say that this was added by Mr Peel. Thistle assert that the annotation could be an answer to either part of point 2.

10. Thistle acknowledged Mr Kingston’s query on 7 June 1996 and said that they would respond in due course. They suggested that it would be as well if, in the meantime, he completed an application form to join the Scheme, which they would hold until everything had been agreed.

11. On 12 June 1996, Bowring wrote to Thistle,

“… The answers to the questions [Mr Kingston] asks are:-

1)
Provided Sun Life receive fairly soon:-

the Transfer Value from Lincoln National …
£168,673

the payment from Thistle Hotels …
…
£21,659








£190,332

and that Mr Kingston contributes 9% of salary with the Company paying the balance through the funding rate, we will include him in the [Scheme] for a pension of two-thirds of final pensionable salary from 60.

2)
The expression “added years” may not be appropriate, but Mr Kingston’s pension entitlement is in two reasonably equal parts:-

About 47% for past service bought by the single premium of £190,332

About 53% for future service bought by regular premiums over the next 12 years. If payments cease, the purchase is incomplete.

If Mr Kingston retires early the pension will be revalued by Limited Price Indexation and then reduced by an early retirement factor. The net effect may be to reduce the pension by 5% pa compound, so that at 55 the pension might be:-




Past Service 47% x .783

=
36.8%




Future Service 7 paid
x 53% x .78
=
24.2%






12 payable













61% of pension

Please note that this is not 61% of salary, but 61% of the target Pension of two-thirds which is 40.6% of final salary.

The Sun Life Actuary would, of course, apply the LPI and early retirement factors in force at the time.

3)
In the event of redundancy Mr Kingston could take the early retirement pension as above, or defer the pension to 60 in which case no early retirement factor would be applied. There would only be a proportionate reduction on the part bought by the regular premiums.

4)
On leaving before 60, Mr Kingston might take the early retirement pension, but if he were moving to another job he would probably defer the pension until age 60 (or later). There would, of course, be the possibility of taking a Transfer Value to the scheme of the new employer or to a private pension policy.

When the premiums are received we suggest that a “contract” letter is exchanged between the Trustees and Mr Kingston setting out the principal details. The Sun Life have asked for a copy of such a letter to avoid confusion in future …”

12. Mr Kingston received a copy of this letter on 19 June 1996.

13. On 30 October 1996, Mr Kingston was sent a letter dated 28 October 1996 to countersign, confirming his inclusion in the Scheme from 1 May 1996. This letter stated,

“… Your Normal Retirement Date will be your 60th birthday. Taking into account a transfer value from Lincoln National on 12 July 1996 of £167,187.91 you will be entitled to augmented benefits of:

A pension of two-thirds of final pensionable salary

followed by a widow’s pension of half your own pension.

On death in service before age 60, a lump sum of 4 times salary.

The benefits are payable in accordance with the Rules of the scheme which are summarised in the Pension Handbook.

You will contribute 9% of Pensionable Salary and the Company will pay the balance of the cost. A statement of your Benefits for the year commencing 1 May 1996 is attached.

Perhaps you would signify your agreement by signing and returning a copy of this letter to …”

14. The letter was signed by Mr Peel and by the Company Secretary, Mr Howden, who was also a trustee (from 18 March 1974 to 17 August 1999) and who signed ‘for the Trustees’. Mr Kingston was informed that a Scheme booklet would be issued the following week because it was still with the printers, having been revised.

15. Mr Kingston wrote to Thistle on 1 November 1996 saying,

 “I am in receipt of your letter dated 28th October 1996 regarding my pension details, and as far as it goes, I agree with the details stated. However, there are a number of points which I feel should be included to avoid any misunderstanding in the future.

The transfer value of my pension pot from Lincoln National was augmented by a personal payment of £21,659 giving a grand total to the transfer £188,846.91.

As I understand it, this “transfer value” was to be used to purchase the missing 28 years so that with the next twelve working years, I reach the 40 years necessary to receive a full pension. I would appreciate your confirmation that this is the case and I technically now have 28 pensionable years to my credit.”

16. Bowring wrote to Thistle on 7 November 1996 confirming that, technically, Mr Kingston then had 28 years’ pensionable service to his credit. However, they went on to say,

“… the word ‘technically’ is important as should Mr Kingston leave service or retire early the pension will be revalued by Limited Price Indexation and then reduced by an early retirement factor. As an example, should Mr Kingston retire 5 years early his pension would likely be 61% of the target pension of 2/3rds. Sun Life actuary would of course then apply the Limited Price Indexing and early retirement factors in force at that particular time, in accordance with the Pensions Handbook.”

17. Thistle sent Mr Kingston a copy of Bowring’s letter and asked if he could sign the letter of 28 October 1996. Mr Kingston subsequently signed the letter on a date which has not been ascertained.

18. The payment of £21,659 from Thistle was partly funded by a bonus sacrifice on Mr Kingston’s part.

19. In 2002, Mr Kingston requested a quotation for early retirement on 30 July 2003. AXA Sun Life quoted a deferred pension as at 25 November 2002 of £58,655.51 based on a final pensionable salary of £116,565.00. Thistle sent the illustration to Mr Kingston with a covering letter, which stated,

“In accordance with the Trust Deed and Scheme Rules, members may retire early after age 50 subject to consent being granted by the Company and Trustees. Please note that members do not have an automatic right to take early retirement.

The Trustees consider any requests for early retirement on a case by case basis taking into consideration any evidence as to health etc. The Trustees must bear in mind the interests of all scheme members when considering early retirement requests. This is because any early retirement granted causes a strain on the Scheme’s funds, which are designed to meet liabilities to pay pensions at normal retirement date. The Trustees may not be able to consent unless they are satisfied that the remaining members’ benefits are not prejudiced as a result of any early retirement. Granting early retirement involves the Scheme Actuary recommending an additional contribution to the fund before a request for early retirement can be considered. At the present time, the Company is not willing to make such additional contributions.

Please confirm to me in writing should you wish the consent of the Trustees to be sought for your early retirement …”

20. On 6 December 2002, AXA Sun Life Service plc (AXA) (the Scheme’s current actuaries) wrote to the Trustees,

“In my opinion, the provision of early retirement benefits at the level illustrated would currently impose an additional liability on the fund of £533,000 (or £454,000 if the member chooses the Tax Free Cash Sum option). These strains have arisen because the cost of the early retirement is greater than the member’s cash equivalent transfer value. Whilst it is within the power of the trustees and the employer to grant these benefits it is nevertheless recommended that a special contribution of the above amount be made so that the level of funding of benefits for the other members is not reduced.

If no payment is made now, the “strain” will effectively be taken into account at the next valuation or re-certification of schedule of contributions. It is likely to lead to an increase in regular contributions (all other things being equal). In the short-term the level of security for the remaining non-retired members will be reduced. This is because the early retiring member will be promoted to a higher priority class than the remaining non-retired members. It could also be viewed as inequitable since the retiring member may have been granted better terms than the other members may get. I do not recommend that this course of action is taken.

An alternative approach is to allow this early retirement but with benefits reduced to a level that doesn’t cause a strain. To achieve this, the cash equivalent transfer value is used to provide benefits. This doesn’t eliminate the possibility of a strain (or indeed surplus) on the ongoing basis, but it should certainly reduce the impact on the funding situation of the scheme …”

Thistle have confirmed that the additional contribution of £533,000 was for a pension of £50,519.28 p.a.

21. AXA subsequently wrote to the Trustees on 17 March 2003 concerning the Scheme’s early retirement factors,

“… The current table is based on a 9% per annum compound reduction. However, I should point out that these factors are applied to the benefits at the early retirement date together with an allowance for revaluation up until the normal retirement date. Revaluation is based on 5% per annum and the net effect, therefore, is roughly 4% per annum reduction for early retirement. The same factors apply to men and women.

It is never possible to devise a smoothed table of factors that are “neutral” in all circumstances. Nevertheless in my opinion the current table can now be considered generous. Early retirements (particularly if they are substantially early) will result in an additional and unanticipated cost to the scheme unless additional funds are secured from the employer.

Proposed Revised Table
I have investigated the effect of using more realistic current assumptions about interest rates and life expectancies. I suggest that a table based on an 11% pa compound reduction would currently provide a closer approximation to actuarial equivalence …

It is ultimately up to the trustees and the employer to decide whether to allow early retirement and with what scale of benefits. (The scheme rules state: “The pension shall be reduced by such amount as the Trustees shall direct being no more than the Actuary certifies to be reasonable to take account:- various dates etc.”) …”

22. Thistle point out that the reference to the Rules is to the current Rules adopted in 2004. They state that the Trustees met on 14 April 2003 and agreed to adopt the table produced by AXA.

23. On 6 May 2003, the Pensions and Benefits Administrator wrote to Mr Kingston,

“Further to our previous correspondence about your request for early retirement, the Trustees of the Scheme have considered your application and have asked me to let you know their decision.

Previous information supplied to you about your pension was based on factors which in the current economic conditions are out of line with market prices. As a result, these impose a cost on the Scheme and so the Trustees have adopted new factors designed more accurately to reflect current conditions. For that reason, the Trustees are not prepared to consent to your application for early retirement on the basis of the previous information supplied to you prior to the date of this letter.

I enclose a revised estimate from AXA, the Scheme’s administrators, which has been produced on a cost neutral basis. On the basis of this estimate the Trustees are prepared to consent to your request and to approach Thistle Hotels (the “Company”) to obtain its approval. The Trustees will approach the Company recommending that it gives its consent on the basis of the revised estimate before 31 July 2003.

While the revised estimate has been prepared on a cost neutral basis by the Trustees, neither the Trustees, the Company or the Scheme’s administrators can be responsible for any errors in the enclosed information. I should point out that the revised quotation cannot be guaranteed as it assumes that you are not more than 10 years older than your spouse, is calculated on a cost neutral basis and is based on your salary as at 1 May 2002.

So that the Trustees can make the necessary approach to the Company, I would be grateful for your earliest response.”

24. A revised illustration was enclosed. This quoted an annual pension of £27,492.60 or a tax-free cash sum of £116,820 and a reduced pension of £16,996.68 p.a. 

25. Mr Kingston appealed via the Scheme’s Internal Dispute Resolution (IDR) procedure. He said that he believed that the Company was in breach of his contract of employment in that the codicil to his contract stated that his pension would continue to be funded and honoured with ongoing improvements. Mr Kingston said that the Company had not funded his pension in such a way as to allow it to be paid out in the manner which had been promised to him. The codicil to Mr Kingston’s contract of employment, signed in 1991, states that the ‘Personal Pension Plan set up by Intasun with on-going improvements, as laid down in the original note on the terms of that scheme, will continue to be funded and honoured’.

26. Mr Kingston said that he had been persuaded to join the Scheme because it was more economical for the Company and referred to Bowring’s letter of 5 October 1995. He said that Bowring had referred to a guarantee under the Scheme and asked why this guarantee was not being honoured. Mr Kingston said that his employment had terminated on 23 May 2003, under redundancy-like circumstances, and that he had been told, when he joined the Scheme, that he would be able to take early retirement in these circumstances. He requested the Company to fund his pension ‘to the level indicated in the transfer correspondence’. Mr Kingston said that he had been told that there would be no additional penalty for early retirement other than 5% for each year he retired before age 60. He also said that a pensions handbook had not been available until after he had transferred and he had not been advised to seek independent financial advice.

27. The Company Secretary responded at stage one of IDR. He explained that IDR only covered Mr Kingston’s dispute with the Trustees and they were not parties to the contract of employment. However, the Company Secretary said that the Company did not accept that there had been any breach of Mr Kingston’s contract of employment. He said that the Trustees did not have to consent to early retirement if to do so would put a strain on the fund and prejudice the remaining members. The Company Secretary said that the ‘guarantee’ on joining the Scheme was for 2/3rds of final pensionable salary at age 60. He said that the Trustees had not refused Mr Kingston’s early retirement but that the pension had been calculated in accordance with the Scheme Rules, which stated that the pension should not be less than the equivalent value of the pension he would otherwise have been entitled to at normal retirement date (NRD). The Company Secretary said that the equivalent pension had been calculated using the Minimum Funding Requirement (MFR) basis and that this was appropriate. He said that no additional penalties had been applied. The Company Secretary said that no advice had been given to Mr Kingston other than to seek independent financial advice and that the Trustees could not be held responsible for his decision not to seek such advice.

28. Mr Kingston responded on 12 September 2003, saying that he believed that the Company had made him certain promises at the time of his transfer which they were now refusing to honour.  He said that he did not think there was any point referring the matter to the Trustees because they were dependent upon the Company and that he would seek advice from the Pensions Advisory Service (TPAS). Mr Kingston said that he was entitled to 2/3rds of final pensionable salary limited to the number of years he had contributed. He did not accept that he was being offered the equivalent value of the pension he would otherwise be entitled to at NRD. Mr Kingston said that, before agreeing to the transfer, he had asked if there were any additional penalties for early retirement or redundancy and that he had been told that he would be penalised by 5% for each year he retired before age 60. He said no other penalties were advised or discussed. Mr Kingston said that he had not been given any advice nor was there any paperwork to support the suggestion that he should have taken independent advice.

29. Following consultation with TPAS, Mr Kingston wrote to the Company Secretary requesting the Trustees consider his complaint at stage two of IDR. He said that he believed that the Company had made a commitment to him and that this promise committed the Trustees to honouring his early retirement option. Mr Kingston said that the Trustees should request the Company to fund the difference between the cost-neutral option and that originally quoted by Bowring.

30. On 9 January 2004, Thistle wrote to the Trustees notifying them that it was not willing to make a special contribution of the £330,000 required to grant Mr Kingston an early retirement pension at age 55 using the ‘Scheme’s current early retirement factors of 11%’.

31. The Trustees rejected Mr Kingston’s appeal at stage two of IDR. They gave the following reasons:

· That they were acting in accordance with the Scheme Rules, which required the consent of the Company and the Trustees for a member to take early retirement.

· That the Trustees had the power and the duty to set reductions for early retirement at levels which would impose no strain on the Scheme.

· That the documentary evidence did not suggest (i) that the Trustees had granted Mr Kingston the right to retire before age 60 or (ii) that, in the event of consent being given, the early retirement factors would remain at the illustrative 5% levels originally quoted.

32. Thistle wrote to Mr Kingston on 12 February 2004 informing him that it did not consider that it had failed to honour any commitments or promises made to him at the time of his transfer.

33. Mr Kingston’s employment was terminated on 23 May 2003 under the terms of a compromise agreement signed by Thistle on 29 May 2003. Under the terms of the compromise agreement, Thistle paid Mr Kingston a lump sum in lieu of notice, together with a ‘Compensation Payment’. Clause 4 of the compromise agreement provided that Mr Kingston agreed that the terms of the agreement were in full and final settlement of any claims he might have against Thistle, excepting any claims in relation to his pension.

Thistle’s Position

34. Thistle suggest that Mr Kingston’s complaint is based on an assumption that the letter dated 12 June 1996, from Bowring to the Company, the ‘Bowring Letter’, formed a contract between Thistle and himself. They do not accept that providing him with a copy of Bowring’s letter formed any part of a contract and they say that it was sent to Mr Kingston for information purposes. Thistle point out that the Bowring Letter does not contain any of the ‘characteristics of a legal contract’ and was not addressed to Mr Kingston. They go on to say that, even if the “Bowring letter” were regarded as part of a contractual arrangement, it only quoted illustrative examples of benefits. In particular, they refer to the passage,

“If Mr Kingston retires early the pension will be revalued by Limited Price Indexation and then reduced by an early retirement factor. The net effect may be to reduce the pension by 5% pa compound, so that at 55 the pension might be:-




Past Service 47% x .783

=
36.8%




Future Service 7 paid
x 53% x .78
=
24.2%






12 payable













61% of pension

Please note that this is not 61% of salary, but 61% of the target Pension of two-thirds which is 40.6% of final salary.

The Sun Life Actuary would, of course, apply the LPI and early retirement factors in force at the time.”

35. Thistle say they believe that the letter sent to Mr Kingston on 30 October 1996 (dated 28 October 1996), which they refer to as the ‘Invitation Letter’, is the contract letter referred to by Bowring. They say that the “Invitation Letter” clearly sets out that the benefits are to be paid in accordance with the Rules of the Scheme. They acknowledge that the Rules are not copied to all members but say that they were available for inspection by Mr Kingston before he joined the Scheme.

36. Thistle have referred to Clause 10 of the Pensions Handbook. This stated,

“If you and the Company so wish you may retire early after age 50 (or earlier if you are in ill health) with a reduced pension payable immediately followed by a pension to your spouse as described in Clause 7.

Your early retirement pension will normally be based on 1/60th of final pensionable earnings for each year of pensionable service.

If you are under 60 this figure will be reduced to allow for the potentially longer period of payment. Full details will be provided before you retire.”

37. Thistle have referred to the letter from Bowring dated 7 November 1996 and, in particular, the passage,

“… should Mr Kingston leave service or retire early the pension will be revalued by Limited Price Indexation and then reduced by an early retirement factor. As an example, should Mr Kingston retire 5 years early his pension would likely be 61% of the target pension of 2/3rds. Sun Life actuary would of course then apply the Limited Price Indexing and early retirement factors in force at that particular time, in accordance with the Pensions Handbook …”

38. It is the Company’s position that Mr Kingston joined the Scheme under the terms of the “Invitation Letter” and in possession of information which made clear that the early retirement example set out in Bowring’s letter was illustrative and not guaranteed.

39. Thistle argue that, if there was an agreement between the Company and Mr Kingston, it was contained in the ‘Invitation Letter’ and that this clearly states that benefits are paid in accordance with the Scheme Rules. In particular, that an early retirement pension would be subject to the application of the early retirement factors in force at the time. Thistle suggest that the letter of 7 November 1996 responded to queries regarding transfer values and does not contradict or supersede the content of the previous correspondence. They point out that this letter repeated that the early retirement factors in force at the particular time would be applied.

40. Thistle suggest that, if the Company had given unconditional agreement in advance to Mr Kingston’s early retirement, this would have been, expressly or by implication, on the basis that the Scheme Rules applied. They argue that to suggest that the Company made a binding commitment that the only reduction to apply on early retirement would be the early retirement factors is outwith the Scheme Rules. Thistle suggest that there is no specific or compelling evidence to support such a suggestion. They say that an additional adjustment had to be made at the time of Mr Kingston’s application for early retirement to reflect the fact that the Scheme was underfunded. Thistle argue that both the Company and the Trustees had a duty not to act in a manner which was contrary to the rights and interests of the other members. They argue that the Scheme Rules provide for the Trustees to reduce the member’s pension to the extent that it is cost-neutral to the Scheme in circumstances where the Company is not providing additional funding.

41. Thistle do not agree that there was an agreement on the part of the Company to provide additional funding to cover the difference between what the Trustees could offer and the pension reduced by the 11% factors.

42. Thistle say that, at the time of the correspondence between the Company, Bowring and Mr Kingston, the Scheme was fully funded. They suggest that, had the Scheme been underfunded at the time, such underfunding would have been reflected in the illustrations provided. Thistle argue that the fact that such a situation was not contemplated at the time should not be used, with the benefit of hindsight, to exclude such an adjustment now.

43. Thistle say that providing Mr Kingston’s early retirement pension on a cost-neutral basis, i.e. using the cash equivalent transfer value, is effectively applying a reduction of 20%. As I understand it, this means that, rather than calculate Mr Kingston’s pension by reference to his service and apply an actuarial reduction factor in the usual way, Thistle have offered him the pension he could secure with his cash equivalent transfer value. The resulting pension is less than the scale pension reduced by the 11% p.a. reduction adopted by the Trustees in April 2003. The 20% reduction is analogous to the surrender penalty imposed under some money purchase arrangements.

44. Thistle suggest that consent to early retirement could only sensibly be considered at the time a request is made, in light of the relevant facts and circumstances prevailing at that point in time.

Mr Kingston’s Claim for Hardship and Expenses

45. Mr Kingston has submitted a claim for compensation on the basis that he has suffered financially as a consequence of non-payment of his pension. He states that he had to sell his house and yacht and give up his plans to undertake some long distance sailing trips. Mr Kingston says that he took the view that finding alternative employment comparable with his role with Thistle would be difficult and that the only way he could earn a living would be to buy a small hotel/country inn. He has explained that the only way he was able to achieve this was to sell his house and yacht. Mr Kingston says that, should he be granted his pension, it is his intention to sell the hotel and resume his original plans.

46. Mr Kingston also submits a claim for legal fees incurred from January to March 2003. He says that he resorted to obtaining legal advice because he was unable to ‘get a straight answer’ from Thistle as to whether he could retire at age 55 and what his pension would be.

47. Mr Kingston points out that he was asked to provide copies of correspondence and he believes that, had Thistle ‘shown due care’ in retaining the appropriate paperwork, his case need not have come to my office.

48. Mr Kingston suggests that he will be at a disadvantage in terms of the payment of tax if he receives lump sum arrears of pension at this stage. He also states that he would be unhappy with any settlement which ‘tied’ him to Thistle or the Scheme Trustees because of a loss of trust and confidence in them.

CONCLUSIONS

49. The basis of Mr Kingston’s complaint is that a binding agreement (contract) exists between him and Thistle to provide a pension of two thirds of his final salary at aged 60 reduced on early retirement by 5% p.a. If such a contract exists then it lies in the correspondence and negotiations between Thistle and Mr Kingston during the period immediately before and after his transfer to the Scheme. The essential elements for an enforceable contract to exist are offer, acceptance, consideration and the intention to create legal relations.

50. Thistle do not accept that a contract exists but say that, if it does, then it should be based on the ‘Invitation Letter’, i.e. the letter of 28 October 1996 (see paragraph 13). Prior to receiving the Invitation Letter, Mr Kingston had received copies of letters and a fax from Bowring to Thistle, in particular, those dated 5 October 1995, 17 May and 12 June 1996. Even where these were not addressed to Mr Kingston, they were sent to him by Thistle and it is reasonable to conclude that they must therefore have been endorsed by Thistle. These letters form a contemporary record of the negotiations between Thistle, represented by Mr Peel, and Mr Kingston concerning his transfer from his personal pension arrangement to the Scheme.

51. Bowring, in their letter of 12 June 1996, had suggested that a ‘contract’ letter be exchanged with Mr Kingston to record the terms of the agreement. In the first instance, this would appear to be the Invitation Letter, which was signed by Mr Howden on behalf of the Trustees. However, Mr Kingston did not countersign this letter immediately but asked for further clarification, particularly relating to his transferred funds. This came in the form of the letter from Bowring to Thistle dated 7 November 1996 (see paragraph 16), which was then forwarded to Mr Kingston by Thistle. Mr Kingston did not countersign the Invitation Letter until he had been sent a copy of Bowring’s letter. Mr Peel had throughout acted as the representative of the employer and signed the Invitation Letter. I note that the letter was countersigned on behalf of the Trustees by the Company Secretary (albeit in his role as a trustee). I take the view that the 7 November 1996 letter setting out the company’s position cannot be read in isolation from the Invitation Letter. In effect, on the basis that the Invitation Letter formed a contract between Mr Kingston and the Trustees, there was a collateral contract between Thistle and Mr Kingston. Given Mr Peel’s and Mr Howden’s dual roles, this makes sense of the parties’ relationship and, in my view, does justice between them. In effect, Mr Peel, acting for Thistle, agreed the position as set out in the exchanges between Mr Kingston and Thistle to encourage Mr Kingston to transfer into the Scheme and so enter into the agreement with the Trustees.

52. The terms of the letter of 7 November 1996 form part of that collateral contract and constitute an offer on the part of Thistle, which Mr Kingston accepted. Equally, I am satisfied that there was an intention to create legal relations – it was Bowring who suggested a “contract” letter be exchanged. In advising Thistle, they clearly anticipated and indeed recommended a formalisation of the matters captured in the correspondence. On the question of consideration, Mr Kingston’s continued service after May 1996 could amount to valuable consideration.  Performance of existing duties (such as those under a contract of employment) can amount to good consideration. I have concluded therefore that a contract exists between Thistle and Mr Kingston based on the exchanges between Thistle and Mr Kingston and, in particular, the 7 November 1996 letter.

53. As for the terms of the contracts, the Invitation Letter merely set out the agreement to provide a pension of two-thirds final pensionable salary at Mr Kingston’s normal retirement date, for which he would contribute 9% of his salary and Thistle would contribute the balance of the cost. The 7 November 1996 letter, however, says that, should Mr Kingston retire early, his pension will be revalued by Limited Price Indexation and then reduced by an early retirement factor. It goes on to say that, ‘as an example, should Mr Kingston retire 5 years, early his pension would likely be 61% of the target pension of 2/3rds’ (my emphasis). The letter states that the actuary will apply early retirement factors in force at that particular time, in accordance with the Pensions Handbook..

54. I am satisfied that the reference to 61% of target pension at age 55, i.e. five years before normal retirement date is given simply as an example. There is no contractual agreement to apply only a 5% p.a. reduction. However, the letter does refer to early retirement and states clearly that the early retirement factors in force at the time would apply. The early retirement factors adopted by the Trustees in April 2003 are based on a reduction of 11% p.a.

55. Rule 4 (see paragraph 3) provides for a member to elect to receive an immediate pension on leaving service on or after age 50, with the agreement of the Employer and the Trustees. I am minded to find that the collateral contract to which I have referred, amounts to an agreement on the part of Thistle that, should Mr Kingston retire early, they would agree to that on the basis that he would receive an immediate pension on leaving service calculated as set out therein. Rule 4 provided for the pension to be not less than the equivalent value, as determined by the Trustees having regard to the period by which payment is anticipated, of the pension to which he would otherwise have been entitled at the Normal Retirement Date. In other words, the pension is to be reduced to take account of the fact that it is being paid early and not to the funding position of the Scheme. Ordinarily, if the Scheme’s funding position was such that the Trustees and the Company felt that to agree to early retirement, even reduced by the early retirement factors, would threaten the security of the other members’ benefits, it would be open to them to withhold consent. In Mr Kingston’s case, the Company had already explained what the position would be on early retirement and in so doing can be seen as giving its agreement and committing to any financial implications that would bring with it. I do not accept that the fact that they did not anticipate that the Scheme might be underfunded in the future alters this.

56. The letter of 7 November 1996 refers to the early retirement factors in force at the time and confirms that these would be the factors adopted by the Trustees on early retirement. This offer on the part of Thistle, clearly intended, in my view, to act as an inducement to Mr Kingston to sign the Invitation Letter, to have any weight, must amount to an agreement to consent to such early retirement and by necessity to fund an early retirement pension based on the application of the appropriate early retirement factors. What Mr Kingston is being offered is an early retirement pension calculated on a wholly different basis and therefore not in accordance with that which was offered to him by Thistle and which he accepted.

57. In summary, I find that a contract exists between Thistle and Mr Kingston that, in the event of his retiring early, he be allowed to receive an immediate pension on leaving, which would be reduced by the relevant early retirement factor, i.e. 11% p.a. for the period by which his leaving anticipates his normal retirement date. In order to facilitate this, Thistle must therefore have agreed to provide the funding necessary to allow the Trustees to agree to the payment of this pension from the Scheme.

58. Mr Kingston has queried whether his pension will be subject to the 5% p.a. revaluation referred to in the Actuary’s letter of 17 March 2003 (see paragraph 21). The revaluation referred to is inherent in the early retirement factors calculated by the Scheme Actuary and reflects the statutory requirement for pensions in deferment to be revalued to normal retirement age by the lesser of the annual increase in the Retail Prices Index and 5% p.a.

59. Mr Kingston has asked that his expenses incurred in pursuit of his case be reimbursed and that he is compensated for the enforced sale of his house and yacht. I take the view that it would only be appropriate for me to require Thistle to bear these costs if they had acted with maladministration. In other words, if the position they had adopted was clearly inappropriate and unreasonable. Whilst I do not agree with the position they have adopted, I do not consider their stance in this dispute to be such that their actions can be described as unreasonable and thus to constitute  maladministration. Since this case rests on the interpretation of the terms set out in the letters and other documents passing between Thistle and Mr Kingston, it seems more likely than not that the case would eventually have ended up in my office regardless of whether Thistle had copies of certain correspondence to hand or not. Consequently, I will not be directing them to compensate Mr Kingston in this way.

60. I have taken the view that it is for Mr Kingston to contact HM Revenue and Customs with regard to the taxation consequences arising from this determination. Similarly, if it is his desire to transfer his benefits out of the Scheme, it is for him to apply to the Trustees for a transfer value in the usual way.

DIRECTIONS

61. I now direct that Thistle will liaise with the Trustees and the Scheme Actuary to ascertain the sum now needed to provide Mr Kingston with a pension from June 2006, calculated at the level at which it would now have been had it come into payment from 24 May 2003, i.e. the day after Mr Kingston’s employment was terminated, reduced by relevant early retirement factor, 11% p.a. Thistle is to arrange for this sum, together with sufficient to enable to Trustees to pay Mr Kingston arrears and simple interest at the rate quoted by the reference banks for the period from 24 May 2003 to the date his pension comes into payment.

CHARLIE GORDON

Deputy Pensions Ombudsman

5 July 2006
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