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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Ms Lorraine Blades

	Schemes
	:
	Impress Creative Imaging Group Ltd Life Assurance Scheme (the Life Assurance Scheme)
Impress Creative Imaging Ltd Group Personal Pension Scheme (the Pension Scheme)

	Respondents
	:
	Impress Creative Imaging Limited (in liquidation) (Impress Creative Imaging), the Principal Employer and sole trustee of the Life Assurance Scheme)
Simmonds Ford Limited (Simmonds Ford), the administrators of the Pension and the Life Assurance Schemes


MATTERS FOR DETERMINATION

1. Ms Blades asserts that, had there not been maladministration by the Respondents, she would have received the payment of death benefits following the death of her late partner, Mr Arthur Hare. 
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.
RELEVANT PROVISIONS

The Life Assurance Scheme
3. By a Declaration of Trust dated 7 August 1997 (the Trust), the Principal Employer under its then name of York Pre-Press Limited, set up the Life Assurance Scheme and appointed itself as sole Trustee. 
3.1. Clause 5 of the Trust provided that the life assurance benefits shall be secured through insurance policies.  
3.2. Under ‘Part A – Scheme Particulars’ of the rules of the Trust (the Rules), rule 2 set out the eligibility conditions:

“An employee of any Employer is eligible if he

(i) is a permanent employee of the Employer who is a member of the Pension Scheme (having joined that scheme at the first opportunity available in accordance with the normal eligibility conditions thereof)…”

3.3. Rule 3 of Part A of the Rules provides that the lump sum life assurance benefit is 3 times the member’s basic salary or wages at the time of the member’s death.  Rule 4 provides for an annual spouse’s and orphan’s pension of one-third of the member’s basic salary at the time of the member’s death.  
3.4. Rule 3 of ‘Part B (the General Rules)’, which covers the conditions for membership of the Life Assurance Scheme, provides as follows:

“An employee of any Employer is eligible for membership of the Scheme if he satisfies the eligibility conditions set out in Rule 2 of Part A of the Rules.  An eligible employee’s membership of the Scheme shall commence on the Entry Date on which he first satisfies such conditions.

At the discretion of the Trustee and with the approval of the Employer and subject to any special terms and restrictions required by the Trustee, the Employer or the Assurance Company, an employee …who would not otherwise be …eligible for membership of the Scheme may nevertheless be deemed to be … so eligible.”
3.5. Rule 5 of Part B of the Rules sets out the Trustee’s power to pay the lump sum benefit under the Life Assurance Scheme:

“The Trustee shall have power to pay or apply any lump sum benefit which becomes payable under the Scheme on the death of a Member to or for the benefit of such one or more of:

(I) the Member’s Dependants;

(II) …

(III) …

(IV) …

(V) …

In such shares and in such manner as the Trustee shall in its sole discretion decide after the Member’s death.”  

“Dependants” are defined as either the Member’s spouse, or a child under 18, or any other individual who in the Trustee’s opinion is financially dependent on the Member at the time of the Member’s death.

4. An explanatory leaflet issued by Canada life, the insurer for the Life Assurance Scheme, reads as follows:

“…
When am I included?  You are included in the Scheme from the first Entry Date on which you are

a permanent employee and are included in the Pension Scheme for retirement benefits (having been so included at the first normal opportunity available to you) and

are aged at least 18 but less than 65.”
Entry Date is defined as 27 March 1997 and any day thereafter. The Pension Scheme is the group personal pension scheme. In addition, the foot notes to this leaflet state that the Life Assurance Scheme is administered in accordance with a formal Trust Deed and Rules and nothing in it will override the terms of that document. 
5. Canada Life’s renewal letter issued on 20 January 2003 set out the underwriting terms for members of the Life Assurance Scheme:

“…The Free Cover Limit does not apply to …Members who join at other than their first opportunity.  Their benefits up to the Free Cover Limit will be subject to simplified underwriting.  A Health Declaration needs to be completed.  We aim to accept the benefits on the strength of the Declaration alone.  If the Health Declaration is not satisfactory, we will advise of any further requirements...”
Pension Scheme

6. A permanent employee is eligible to join the Pension Scheme after three months’ service.
7. Impress Creative Imaging issued an explanatory leaflet (Explanatory Leaflet) containing a summary of the terms and conditions of membership of the Pension Scheme.  Under the heading “Death Benefits” the following reference was made to the Life Assurance Scheme:
“Your employer also operates a Group Life Insurance Plan for which you may be eligible with benefits payable to your dependants.  Please see the relevant booklet for details.”
MATERIAL FACTS

8. The late Mr Hare had worked as a printer at Impress Creative Imaging, first joining them in 1993.
9. Impress Creative Imaging was previously known by various names including that of York Pre-Press when the Pension Scheme and Life Assurance Scheme were established.  

10. Simmonds Ford say that around 60%-70% of employees took up membership of the Pension Scheme.  During 2003, Simmonds Ford identified a number of employees who had not taken up the offer of membership at the first opportunity and arranged to visit them on-site on 11 August, to discuss the merits of membership.  Although the record of this meeting does not specifically refer to Mr Hare, he was among a number of employees who sought information from Simmonds Ford about membership, at that time.
11. As a result of Mr Hare’s enquiries, Simmonds Ford told him that they would need to meet with him to complete the necessary paperwork.  On 13 August 2003, an e-mail was sent from Simmonds Ford to Impress Creative Imaging which said:

“…the reason Arthur never joined the company pension scheme was because he had life cover under his existing pension contract and was never made aware of the life cover available at Impress via the pension scheme.  I told him I would confirm to you the situation for you to relay on to him and arrange for me to pop back and visit him.  Can you please inform him that membership of the company pension scheme, also gives (him) membership of the life cover scheme, providing 3 x salary death in service.” 
12. Norwich Union (the insurer of the Pension Scheme) produced two sets of illustrations, setting out the projected benefits that would be available to Mr Hare from membership of the Pension Scheme based on his salary of £20,962.  The first is dated 25 July 2003, the second 13 August 2003.   

13. On 20 August 2003, Mr Hare and Simmonds Ford met to complete the application form for Pension Scheme membership.  Simmonds Ford wrote to Mr Hare on the following day acknowledging receipt of his completed application form in respect of the Pension Scheme.  Also on that date, Simmonds Ford sent Mr Hare the Explanatory Leaflet.
14. Mr Hare was required to countersign a copy of the Explanatory Leaflet, along with Simmonds Ford’s own  accompanying Terms of Business letter, (which set out the regulatory limits within which Simmonds Ford operated with regard to the Pension Scheme)  to show that he had received, read and understood the terms and conditions of Pension Scheme membership.  There is no record that he did this. 
15. Also on 21 August 2003, Simmonds Ford sent Mr Hare’s completed application form to join the Pension Scheme to Norwich Union.   
16. On 26 August 2003, Simmonds Ford wrote to Mr Hare again, referring to “our recent telephone conversation” and confirming that, as he had joined the Pension Scheme, he was also eligible to join the Life Assurance Scheme.  
17. On 1 September 2003, Norwich Union issued a letter of acceptance addressed to Mr Hare at home, stating that his application for the Pension Scheme had been accepted.  The start date of his membership is shown as 18 September 2003.  
18. On 10 September 2003, Mr Hare collapsed and died at work.   Following a post-mortem examination, the cause of death was certified (on 12 September 2003) as ischaemic heart disease and coronary atheroma.   
19. Norwich Union wrote to Simmonds Ford on 23 September 2003:

“…Please note that as the policy commenced on 18 September 2003, the contract was not yet in force, nor had any premiums been collected.  (The August premium has just been received).  Therefore the policy has no value that can be paid out, nor are there any premiums to refund…”
20. On 25 September 2003, Simmonds Ford sent a claim form to Canada Life.

21. Canada Life responded  to Simmonds Ford on 7 October 2003:

“…Upon processing the claim we note that Mr Hare joined the employer’s service on 1st March 1993 and the scheme was set up with effect from 27th February 1997, but he did not join the pension scheme until 20th August 2003, 6 years later.

Mr Hare was not included in any data as he joined the pension scheme after the data was submitted.  However as he was already an eligible employee who had previously opted out of the pension scheme he would be deemed to be a late entrant (ie as he did not join at his first opportunity).   

His inclusion into the scheme would therefore have been discretionary and as this scheme is administered on a simplified basis we would expect any member who is discretionary to be advised to us so that the relevant underwriting may be requested.  Unfortunately Mr Hare was not advised to us as being a discretionary entrant and was therefore not underwritten for inclusion into the scheme.

It is therefore with regret that we must decline this claim…”
22. Simmonds Ford replied on 14 October 2003:

“…As you are aware the scheme was originally a Royal and Sun Alliance Scheme and I would assume that you are continuing to operate under these terms and conditions…In your letter [of 17 April 2001] there was no further qualification to…eligibility other than to confirm this ceases at age 65.  We are therefore amazed that you now seek to deny a claim by quoting that this gentleman did not join at the first opportunity, which was not pointed out in your earlier letter of the 17 April 2001.  This only came to light when we asked for further details from you and we feel that we have been misled in the information given to us by Royal and Sun Alliance at the point at which we took over the scheme. I would also point out that it is not custom and practice on the Royal and Sun Alliance Scheme to advise of new joiners throughout the year.  We have been told on several occasions that you would deal with these at the year end and thus this gentleman, whilst joining service, was not advised to you bearing in mind he had only joined the scheme a few weeks prior to death.

I think in the circumstances it may be you could review your response, particularly as Mr Hare had no reason on joining the scheme to think that he was in anything other than first class health.  I therefore cannot accept that this gentleman was a discretionary entrant…”
23. Canada Life wrote to Simmonds Ford on 17 October 2003:

“…I would advise that there have been no changes in applicable terms and conditions, or indeed significant changes in personnel following the acquisition of the Royal & Sun Alliance bloc of business by Canada Life, and would agree with your assertion that under the scheme it is not normal practice to advise details of each new entrant and exit from the scheme, unless said new entrant is in any way discretionary or has benefits in excess of the free cover level.

Both the Policy document and the Deed of Declaration of Trust & Rules were issued to the then York Pre-Press via Robert Fleming Insurance Brokers on 22nd September 1997 and these were followed upon 24th March 1998 by a supply of member leaflets that had been approved by the client, all of these documents carry the scheme eligibility criteria.

Per the policy document ‘eligible employees: all permanent employees of the Employer who are members of the Pension Scheme (and who have joined such scheme at the first opportunity available in accordance with the normal eligibility conditions thereof).’

In addition the renewal invitation letter issued carries the following text: ‘we would remind you that any late entrant (ie those who for any reason join after the date on which they are first eligible) must provide medical evidence and be accepted for their full benefit before cover commences etc…’, of particular relevance is the inclusion of this text within our letter to yourselves of 14th January 2002.

In the case of Mr Hare, he had been in service since March 1993 and joined the pension scheme on 20th August 2003, 20 days prior to his death – he did not join at his first opportunity and as such his inclusion within our scheme would have been subject to the provision of medical evidence as dictated by our late entrant terms.  Mr Hare was not advised to ourselves as a late discretionary entrant and hence we had neither the opportunity to satisfy our requirements in this respect nor advise terms for his inclusion…”  
24. On 29 October 2003, Impress Creative Imaging wrote to Ms Blades:
“[We] had a meeting today with …Simmonds Ford regarding the Life Assurance.

At the meeting it was stressed that to receive unconditional acceptance of the scheme, it is a requirement that any applicant must ‘Join at first opportunity’.  Unfortunately, Arthur did not elect to join the Impress Pension Scheme when given the opportunity on several previous occasions.

However, [Simmonds Ford are] continuing to fight on your behalf…” 
25. On 11 November 2003, Impress Creative Imaging wrote to Ms Blades to confirm that Canada Life did not accept her claim for death benefits.  
SUBMISSIONS

26. Ms Blades says:
26.1. Mr Hare had been in excellent health until his sudden death.  Because he had not paid a visit to his GP for a considerable time, a post-mortem (but without an inquest) had to be conducted to ascertain the cause of death.

26.2. Mr Hare’s GP has confirmed to Simmonds Ford that Mr Hare had paid no visits to the surgery since 31 January 2000.  There was no record of his being on any medication, having been tested for HIV or AIDS or of any doubts as to his health in the year before his death.

26.3. During early July 2003, she and Mr Hare had discussed the issue of some kind of benefits/assurance that would provide income for their daughter.  They contacted Ms Blades’ independent financial advisor who suggested that Mr Hare should find out whether his employer operated a suitable scheme.  Ms Blades says that he enquired the next day and obtained an illustration: the one dated 21 August 2003.  She says that she asked him to make sure that he obtained written confirmation from Simmonds Ford that he would be covered for life insurance once he was in the Pension Scheme.  He did obtain a letter that referred to his recent telephone call to them (see paragraph 16).

26.4. Both she and her late partner were under the impression that he had already been admitted to the Life Assurance Scheme, when he received the Pension Scheme letter dated 26 August 2003.  However, she did not receive the Pension Scheme details until the morning of Mr Hare’s funeral, on 18 September 2003.

26.5. Simmonds Ford failed to tell Mr Hare that, as a late entrant, he would be required to answer certain underwriting questions about his health, before he could be admitted to the Life Assurance Scheme.  They did not immediately put in hand the procedures for admitting Mr Hare into the Life Assurance Scheme, once he had signed the papers to join the Pension Scheme.  In conversations with Simmons Ford in the weeks immediately following Mr Hare’s death, Simmonds Ford had told her they had been unaware of the requirement to join the Pension Scheme at the first opportunity and also that Mr Hare had not been underwritten for the Life Assurance Scheme.    

26.6. No money in respect of the Pension Scheme had ever been collected from her bank account, which was being used for the pension contributions to Norwich Union.  

27. Simmonds Ford, responding on behalf both of themselves and the liquidator of Impress Creative Imaging, as Trustee of the Life Assurance Scheme, state:

27.1. Mr Hare had been with Impress Creative Imaging for 10 years before his death, during which time he had chosen not to join the Pension Scheme.  Simmonds Ford understood that this was because he already had some form of life cover from an existing arrangement.   Mr Hare had repeatedly rejected the previous opportunities to join the Pension Scheme. 

27.2. Trustee discretion and Employer approval are required for an employee who joins the Life Assurance Scheme other than at the first opportunity, as set out in Rule 3 of Part B. The insurer is required to accept the member in question.  The Life Assurance Scheme’s normal eligibility terms are set out in Rule 2 of Part A.  

27.3. Consent by the Trustee/Principal Employer to inclusion of an employee in the Life Assurance Scheme was normally granted.  The invitation by his employer to apply for membership of the Pension Scheme would mean that Mr Hare could be considered for inclusion in the Life Assurance Scheme, but subject to the rule applying to discretionary entrants.  Mr Hare had been employed by Impress Creative Imaging when the Pension Scheme had first started and was one of the few who declined to join it at inception.  Thereafter, he continued to decline the invitation to join in subsequent years. 

27.4. The description of the eligibility terms in the explanatory leaflet for the Life Assurance Scheme does state that inclusion in this scheme is when the employee joins the Pension Scheme at “the first normal opportunity available to you”.  The notes in the leaflet state that the Life Assurance Scheme is administered in accordance with the Trust and the Rules.  Mr Hare would have been aware that he was not joining at his first opportunity as he had been asked to join on many occasions before.     

27.5. However, Simmonds Ford did not know if Impress Creative Imaging had ever given Mr Hare the Explanatory Leaflet, either in 2003 or previously, as it was not their responsibility to distribute that information.  It was the responsibility of Impress Creative Imaging, who had received them from their previous advisor when the Life Assurance Scheme was set up.   

27.6. The Canada Life Late Entrant Application Form Health Statement was to be used by the relevant employee if the amount of cover did not exceed the current evidence of health (free cover) limit applicable and the employee in question was joining the Life Assurance Scheme more than twelve months after the date on which he/she first became eligible.  It contains the following declaration which the employee is required to complete:

“I declare to the best of my knowledge and belief that:

I have not consulted a doctor or any other member of the medical profession for the same condition on two or more occasions in the past year

I am not taking tablets, medicine or drugs of any kind, whether prescribed or otherwise and am not receiving any form of treatment

I have never tested positive for HIV/AIDS nor am I awaiting the results of such a test

I further declare that on the date shown below [date of signature] I am working and carrying out my normal duties…”
27.7. Mr Hare’s salary at the date of his death was £20,962.  The free cover limit as at the renewal in January 2003 was £375,000.  Canada Life would not have covered Mr Hare for death benefits until it had accepted the Late Entrant Form.  Simmonds Ford had not asked Mr Hare to complete this form as at the date of his death.  However, as Impress Creative Imaging was a local client, it would have been a quick procedure to see him by visiting him at his place of work.    

27.8. Despite the foregoing, however, cover under the Life Assurance Scheme with Canada Life would not have started until his membership of the Pension Scheme, at the earliest.  This membership had not started until 18 September 2003, after his death: this was the date that the first premium was collected after his application on 21 August 2003.  He was not, therefore, eligible for death benefits since his pension policy was not in force. 

27.9. Even if the Late Entrant Form had been obtained by 10 September 2003 and submitted to Canada Life, this would still not have affected the outcome, as he was not eligible for death benefits until his membership of the Pension Scheme had started.  

27.10. Where membership of an employer’s pension arrangement provides the opportunity for an employee to then join the life arrangement, and the applicant has not joined the pension arrangement at the first opportunity, the normal process is for the insurer of the life arrangement to treat the applicant as a discretionary entrant.  This means the completion of a Late Entrant Form.  This asks if the applicant is in good health and if they are taking medication for any existing medical condition and actively at work.  Cover is not in place until the insurers have confirmed acceptance and the application had been accepted by the Trustee/Principal Employer.  

27.11. If an applicant is unable to sign the Late Entrant Form, a full medical declaration is required by the insurer and medical underwriting takes place.  Upon completion of this process, the insurer issues its terms for the late entrant’s inclusion and cover will not be in place until the terms have been issued.  This can take some time if a GP’s report is required and even longer if a medical examination is necessary.  Cover is subject to the insurer’s acceptance of a late entrant and, in any event, is always subject to the terms and conditions of the policy in question.  
27.12. In light of the evidence from Mr Hare’s GP, it is conceded that it appears likely that he would have been accepted into the Life Assurance Scheme. 

27.13. After Mr Hare’s death, a claim form sent to Canada Life showed the date of Mr Hare’s application for Pension Scheme membership as the effective date of his Life Assurance Scheme membership.  However, the claim was declined since Pension Scheme membership had not in fact started. 

27.14. No documentation relating to Impress Creative Imaging (other than statutory accounts) now exists. Impress Creative Imaging was placed into voluntary liquidation in September 2005.  

27.15. With respect to the special terms and conditions set out in Rule 3, Part B of the Life Assurance Scheme Rules, Mr Hare was not subject to any special provisions that would allow him to join before becoming eligible as a discretionary entrant to the Life Assurance Scheme through joining the Pension Scheme.  

27.16. Simmonds Ford were appointed by Impress Creative Imaging in 2000 and have no documentation from the inception of the Pension Scheme.  They are not aware that Norwich Union ever issued any policy documentation to Impress Creative Imaging for the Pension Scheme:  policy schedules were issued for each individual joining this collective arrangement and there were no set eligibility criteria for the Pension Scheme, other than those which Impress Creative Imaging chose to impose from time to time.  Impress Creative Imaging sent the premiums in bulk to Norwich Union.  Norwich Union then allocated a number for the Pension Scheme to identify the collective arrangement. Owing to the lack of records it is also no longer possible to ascertain contact details for the previous advisers.  

27.17. Simmonds Ford have submitted in evidence the eligibility criteria provided to them by Royal and Sun Alliance, the insurer whose business was taken over by Canada Life, when they were appointed as advisors to the Trustee/Principal Employer.  This statement, dated 17 April 2001, says that all permanent employees over 18 but under 65 and who were members of the Pension Scheme were eligible to join the Life Assurance Scheme.  This did not represent the complete picture. 

28. Canada Life say:
28.1. The Life Assurance Scheme claim form that Simmonds Ford submitted stated that Mr Hare had joined the Pension Scheme on 20 August 2003.  It had been signed by the then Finance Manager of Impress Creative Imaging on behalf of the Trustee.  Canada Life is not the administrator of the Pension Scheme and therefore not privy to the rules that determine qualification as a member under the Pension Scheme.  If Mr Hare had completed a Late Entrant Form, his inclusion within the Life Assurance Scheme would have been subject to the provision of medical evidence as dictated by the late entrant terms.  This would be either acceptance on the basis of the information contained within the form itself and issue of acceptance terms, or a request for further evidence to consider any inclusion.  Canada Life stress that this would be wholly dependent on, and driven by, the information provided.   
CONCLUSIONS

29. Part of Ms Blades’ argument is that the Pension Scheme literature misrepresented the situation, leading to her and her late partner to believe that Mr Hare was - by virtue of his application to the Pension Scheme -  already covered for the benefits under the Life Assurance Scheme.   However, this is not what the Pension Scheme leaflet says. But Simmonds Ford were operating on the same assumption, because they had sent Canada Life a claim form, on 25 September 2003, for the payment of Mr Hare’s death benefits, stating that he had joined the Pension Scheme on 20 August 2003. Therefore it was not surprising that Mr Hare and Ms Blades shared that assumption.
30. Mr Hare had not joined the Pension Scheme, when he was first eligible to do so.  To become a member of the Life Assurance Scheme, an employee must be a permanent employee, which Mr Hare was, a member of the Pension Scheme, which he did not become until some point between 21 August 2003 and 18 September 2003, and deemed to be eligible under Rule 3 of the Life Assurance Scheme rules.  

31. Simmonds Ford did not instigate the process of placing Mr Hare into the Life Assurance Scheme immediately he applied to become a member of the Pension Scheme. Simmonds Ford claim that, since being appointed by Impress Creative Imaging in 2000, they have no documentation from the inception of the Pension Scheme (see paragraph 27.16), and also that the statement they were provided by Royal Sun Alliance (see paragraph 27.17) with regards to the eligibility of the Life Assurance Scheme did not represent the complete picture. As administrators, and pension scheme advisors to Impress Creative Imaging, of both the Pension and the Life Assurance Scheme, Simmonds Ford should have acquainted themselves with the full terms and conditions of these schemes. It is inexcusable for Simmonds Ford not to have known, at the time Mr Hare applied to join the Pension Scheme, that, as he was not joining the Pension Scheme at the first opportunity, he would not automatically be covered under the Life Assurance Scheme, and Canada Life would require him to complete a Late Entry Form. Simmonds Ford’s failure to start the process of placing Mr Hare into the Life Assurance Scheme at the time he applied to join the Pension Scheme constitutes maladministration. However, in light of the short period of time from Mr Hare’s application to join the Pension Scheme to his death, it is most unlikely that, even if he had completed the Late Entrant Form when he applied to join the Pension Scheme, the full procedure to admit him as a member of the Life Assurance Scheme would in fact have been completed by the date of his death.  Besides, under the Rules, he could only be covered under the Life Assurance Scheme when he became a member of the Pension Scheme, and he died before his membership started. 

32. I have taken careful note of the evidence from Ms Blades that she and her partner had been concerned to arrange appropriate life cover. But it does not follow that, had the letter of 26 August 2003 not been received, Mr Hare would have arranged some alternative cover in the short period before he died. I do not rule out such a possibility, but it needs to be set alongside the fact that no such arrangements had been put in place before August 2003, at a time when Mr Hare had no possible reason to think he was covered by the Scheme.  Whilst I have a great deal of sympathy for Ms Blades, I conclude that this is not a case where she and her partner were misled by the Respondent’s actions into acting, or deciding not to act, in a way which has led to her financial detriment. Therefore, for the reasons given in this paragraph and the above paragraphs, I do not uphold the complaint against the Respondents. 
CHARLIE GORDON

Deputy Pensions Ombudsman

3 September 2007
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