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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr J Dodds

	Scheme
	:
	Hammerson Group Management Limited Pension and Life Assurance Scheme (the Scheme)

	Respondent 
	:
	The Trustees of the Scheme (the Trustees)


MATTERS FOR DETERMINATION 

1. Mr Dodds alleges that his deferred pension was calculated in a manner inconsistent with:

1.1. the explanatory literature that he was given by the Trustees, and

1.2.  the statutory provisions regarding preserved benefits.  

2. He claims that his deferred pension should be calculated using an  accrual rate of 1/30th, and, as he had completed 20 years pensionable service, he should be entitled to a pension equal to 2/3rds of his Final Pensionable Salary (FPS).   

3. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RULES OF THE SCHEME

4. The Scheme is a defined benefit final salary occupational pension scheme.  It is currently governed by a Revised Definitive Deed and Rules dated 25 November 1999 (the Scheme Rules).  Rule 9 deals with ending pensionable employment and provides:

“…

Qualified Members

A Qualified Member whose Pensionable Employment ends before Normal Retirement Date is entitled to a deferred annual pension payable from Normal Retirement Date.  It is equal to the Scale Pension increased at Normal Retirement Date in accordance with the revaluation requirements of Chapter II of Part IV of the 1993 Act.”

“Scale Pension” is defined as follows:

(a)
for a person who became a Member before 1 July 1994, one-thirtieth of Final Pensionable Salary multiplied by the period of his Pensionable Employment (with a maximum of 20 years to count). …”  

Rule 26 sets out the Inland Revenue limits as follows:
“(1)
This Rule overrides all other provisions of the Scheme except to the extent that it would conflict with the 1993 Act or the 1995 Act or clause 29 of the Trust Deed. …

Pension

(5)
A pension payable from the Scheme to a Member…must not exceed, when payment starts:

(a)
If the Calculation Date is, or is before, Normal Retirement Date and benefits are payable on or from the Calculation Date, the greatest of:

(i)
one sixtieth of Final Remuneration for each year of Employment (not exceeding 40 years);

(ii)
if the Member joined the Scheme before 17th March 1987 or is a Continued Rights 1987 Member, an amount calculated by reference to the following scale, but subject to the notes below:

Years of Employment        Sixtieths of Final Remuneration
1 to 5
1 for each year




6



8




7



16




8



24




9



32




10 or more


40

(iii)
if the Member joined the Scheme on or after 17th March 1987 and is not a Continued Rights 1987 Member, one thirtieth of Final Remuneration for each year of Employment (not exceeding 20 years), but subject to the notes below; and

(iv)
any other amount which does not affect Approval.

Notes to (ii) and (iii) above

(A)
A pension must not exceed two thirds of Final Remuneration; unless the Member is a Limited Earnings Member that amount is inclusive of the pension (and the pension equivalent of any cash sum (except a refund of contributions) and before any surrender to provide a further pension payable on his death) provided for the Member under all Previous Arrangements (but excluding any amount the Board of Inland Revenue does not require to be taken into account). …

(B)
If retirement is because of incapacity before Normal Retirement Date, the period of Employment includes the period of potential Employment to Normal Retirement Date.

(C)
 retirement is for a reason other than incapacity before Normal Retirement Date, the relevant amount must be calculated according to the formula N/NE x P, where:

N = 
the period of Employment (not exceeding 40 years);

NE = the period of potential Employment to Normal Retirement Date (not exceeding 40 years); and

P = 
the maximum pension calculated under sub-paragraph (ii) or (iii) (including note (A)) as if the period of potential Employment to Normal Retirement Date had been included”

LEGISLATION

5. Chapter I of Part IV of the Pensions Schemes Act 1993 contains the preservation rules which are intended to protect early leavers.  In particular, section 74 of the 1993 Act provides:

“74
Computation of short service benefit
(1)
Subject to the provisions of this section, a scheme must provide for short service benefit to be computed on the same basis as long service benefit.

…

(6)
So far as any short service benefit is not required to be computed in accordance with subsection (1), it must be computed on the basis of uniform accrual, so that at the time when pensionable service is terminated, it bears the same proportion to long service benefit as the period of that service bears to the period from the beginning of that service to the time when the member would attain normal pension age or such lower age as may be prescribed.”

MATERIAL FACTS

6.
On 23 March 1981, Mr Dodds commenced employment with Hammerson Group Management Limited and from this time he accrued pensionable service under the Scheme. Mr Dodds remained in the employment of Hammerson Group Management Limited until 30 August 2001 when he left and became a deferred member of the Scheme.
7.
During his time as an active member of the Scheme, Mr Dodds received, amongst other things, the following communications:

7.1
A staff announcement attached to his letter of appointment (dated 18 February 1981) stating: “A member who has attained age 26 and completed five years’ service will be entitled on leaving service to a deferred pension based upon the salary at the date of leaving, payable from normal retirement date equal to the pension accrued during the period of service.”
7.2
In 1985, an explanatory booklet entitled Pension and Life Assurance Scheme in the United Kingdom, Hammerson Group Management Limited which stated that it provided “a summary of the benefits and conditions” of the Scheme and that the Scheme Rules governed the members’ legal position. Section 14 of the booklet is headed ‘Leaving Service’: 
“If you leave the service of the Employer having completed 5 years’ service as a member of the Scheme you will be granted a preserved pension based on your pensionable salary and pensionable service at the date of leaving.  If, however, you leave before completing 5 years as a member of the Scheme you will not normally be entitled to any benefits.”  

7.3
In 1987, an updated explanatory booklet which stated under section 12 – “Leaving Service”:  
“If you leave the service of your Employer having completed 2 years’ service as a member of the Scheme you will be granted a preserved pension based on your pensionable salary and pensionable service at the date of leaving.  If, however, you leave before completing 2 years as a member of the Scheme you will not be entitled to any benefits.”

7.4 A memorandum (dated 28 August 1987) which advised that the rate of accrual for the calculation of pensions under the Scheme would be increased to 2/60ths for each year of service up to 20 years.  Members with 20 or more years of service would be entitled to the maximum pension of 2/3rds of FPS.  The memorandum also directed members to their ability to request sight of the Scheme Rules.
7.5 Statements of benefits as at 1 January 1988, 1 January 1990, 1 January 1991, 1 January 1992, 1 January 1993 and 1 January 1994 which confirmed pensionable service of 20 years and a retirement age of 60.
7.6 Statements of benefits as at 1 January 1995, 1 April 1996, 1 April 1997, 1 April 1998, 1 April 1999, 1 April 2000 and 1 April 2001 which noted Mr Dodds’ Normal Retirement Date (NRD) as 28 February 2016 (Mr Dodds’ 60th birthday) but which did not mention pensionable service of 20 years.  The Statements of Benefits as at 1999, 2000 and 2001 also contained the following warning: “This statement has been issued by Kerr & Company on behalf of the Trustees of the Hammerson Group Management Limited Pension & Life Assurance Scheme to show the possible benefits you may receive at your Normal Retirement Date (NRD).  The benefits assume that your Current Pensionable Salary remains at its present level and that you remain in the Hammerson Group Management Limited Pension & Life Assurance Scheme until your NRD and retire on that date. The benefits shown below have been calculated in accordance with the Trust Deed and Rules of the Scheme.  However, this statement is not a document of title.”
7.7 An explanatory booklet in 1993 which explained that deferred pensions under the Scheme would be calculated using the following formula: 
“Prospective Pension Entitlement (maximum 20/30ths) multiplied by FPS multiplied by Completed Pensionable Service Divided by Potential Pensionable Service.” 

An addendum to the booklet stated that: 

“The booklet and this addendum are a summary of the benefits available under the Scheme.  While every attempt has been made to describe the benefits available under the Scheme accurately, where any difference arises between the booklet and the trust deed and rules the latter will prevail.”

7.8
A memorandum (dated 14 July 1994) which was sent to all Scheme members advising of the change of Scheme administrators and alterations to reduce the future funding costs for new members.  The memorandum stated: 
“You are not affected by the new rules and your benefits are as set out in the blue booklet dated July 1993…but unlike your pension, which is geared to a 20-year period, new members will only achieve similar benefits over a 40-year period.”

7.9
Letter from the Scheme’s consultants, Kerr & Co, dated 3 July 2001, enclosing a Statement of Deferred Benefits in light of Mr Dodds’ impending termination of employment, on 30 August 2001. The letter states, “I am writing in connection with your benefits from the Hammerson Group Management Limited Pension and Life Assurance Scheme, as a result of the impending termination of your employment on 30th August 2001”. The Statement of Deferred Benefits states: 

“Date of joining Scheme:

     1st January 1983

Date Pensionable Service commenced: 23rd March 1981

Date of Leaving:    30th August 2001

Final Pensionable Salary:    £130,000.00

An escalating deferred pension of £50761.90 per annum as at the date of leaving will be payable from the Scheme from your Normal Retirement Date, subject to Inland Revenue Limits.”

8. On 15 August 2001, Mr Dodds wrote to the Trustees querying the benefits shown in the Statement of Deferred Benefits. In his letter he says that he understood that his prospective pension was capped at its maximum of 20/30ths x FPS x completed pensionable service. The Trustees advised Mr Dodds that his benefits had been correctly calculated.  
9. Mr Dodds sought legal advice regarding his entitlement under the Scheme. His legal representative wrote to the Trustees on 20 December 2002 setting out the legal arguments which they said demonstrated that Mr Dodds benefits should be calculated on a 1/30th’s accrual rate and not on a restricted rate of accrual.
10. Mr Dodds remained dissatisfied with the Trustees’ response to his complaint and, on 23 December 2002, he invoked the Scheme’s Internal Dispute Resolution Procedure (IDRP). 
11. Mr Dodds’ complaint was rejected, under Stage I of IDRP, on 7 July 2003. The Appointed Person said:

“…As a matter of construction, Rule 9(4) of the governing Trust Deed and Rules dated 25 November 1999 (the “1999 Deed”) must be read in conjunction with Rule 26(5) of the 1999 Deed as if both rules were to be found in the same Rule of the Scheme. The effect of the two Rules when read together is that in the case of a member who joins the Scheme less than 20 years before Normal Retirement Date his benefits will accrue by 1/30ths, because the N/NE x P accrual formula contained in note C of Rule 26 (5) will produce a higher rate of accrual. For a member, who as in your case joined more than 20 years before NRD, the N/NE x P formula will apply because it will always produce a lower rate of accrual than 30ths. Effectively, the two rules when read together have the result that for members who join at age 40 years or more, they have 30ths accrual whereas members who join at a younger age have N/NE x P accrual.

The application of the N/NE x P restriction in the manner stated at 1 above is compliant with preservation.”

12. On 16 October 2003, Mr Dodds, through his legal representatives, applied for his complaint to be reconsidered under Stage II of IDRP.  Mr Dodds’ complaint was rejected by the Trustees under Stage II of IDRP on 20 February 2004.

SUBMISSIONS

13.
Mr Dodds submits that:

13.1
His deferred pension has been calculated by the Trustees in a manner which is inconsistent with the explanatory literature that has been given to him during his membership of the Scheme and the statutory preservation requirements. 
13.2.
Both the Scheme Rules and the explanatory literature issued gave him the clear impression that after 20 years’ pensionable service, he would have accrued a full pension of 2/3rds of his FPS.
13.3.
He had conversations with the Hammerson Group Management Limited Company Secretary and Kerr & Co in which he was advised that he would receive a pension of 2/3 FPS.

13.4.
The wording of the Scheme Rules, the explanatory literature and conversations with the Hammerson Group Management Limited Company Secretary and Kerr & Co all constituted clear and unambiguous representations that he would accrue a 2/3rds pension after 20 years’ service. He relied upon these representations when deciding whether or not to change jobs.

13.5.
Once he had accrued 20 years of pensionable service in the Scheme, Mr Dodds believed that his pension would only increase in relation to any salary increases.

13.6.
His deferred pension under the Scheme should be calculated at a 1/30th rate of accrual and since he has completed 20 years of pensionable service, he is entitled to a deferred pension equal to 2/3rds of his FPS.

13.7.
Under Rule 9(4) of the Scheme Rules, an early leaver is entitled to a deferred annual pension payable from NRD.  This deferred pension is equal to the scale pension increased at NRD in accordance with the revaluation requirements of Chapter II of Part IV of the Pension Schemes Act 1993 (the 1993 Act).  For a person who became a member of the Scheme before 1 July 1994, scale pension is 1/30th of his FPS multiplied by the period of his pensionable employment (with a maximum of 20 years). 

13.8.
Note (C) to Rule 26(5) of the Scheme Rules does not operate to impose a restriction on the 1/30th accrual rate for an early leaver in Mr Dodds’ circumstances when considered against the preservation requirements under sections 71 to 74 of the 1993 Act relating to short service benefit (SSB).

13.9.
If Rule 26(5) were interpreted in the manner adopted by the Trustees, then SSB would not be computed on the same basis as long service benefit (LSB) as is required under section 74(1) of the 1993 Act.

13.10.
The N/NE formula under Note (C) to Rule 26(5) is based upon a period of potential employment up to a maximum of 40 years; however pensionable service accrues up to a maximum of 20 years.  The effect of this is that only 20 years’ pensionable service is taken into account for Long Service Benefit (LSB) (subject to 2/3 of FPS), whereas Short Service Benefits (SSB) are limited by the N/NE formula by reference to a 40 year period.

13.11.
To apply the restricted rate of accrual set out by Note (C) to Rule 26(5) would breach the preservation requirements as SSBs and LSBs would be computed on difference bases. Therefore, instead, by virtue of Rule 26(1), the preservation requirements are given overriding effect.

13.12.
Accordingly, he is entitled to a full scale pension which equals 2/3rds of FPS. 
14.
The Trustees submit that:

14.1.
Mr Dodds has not submitted any evidence in support of his contention that there are inconsistencies between the explanatory literature provided to him and the Scheme Rules. There are no inconsistencies between the explanatory literature that was provided to Mr Dodds and the Scheme Rules.  All of the literature to which Mr Dodds refers is either completely consistent with the Scheme Rules in respect of deferred pensions or does not address the issue of early leaving. 
14.2.
Even if there was any inconsistency between the Scheme Rules and the explanatory literature, it is the wording of the Scheme Rules which is of primary importance.

14.3.
In order to establish an estoppel by representation, Mr Dodds must show that the representation relied upon is “clear and unambiguous” (see Etherton J in Hearn v Younger [2002] 56 PBLR).  There are no such statements on which Mr Dodds can rely entitling him to a deferred pension of 2/3rds FPS.  Accordingly, any estoppel argument must fail.

14.4.
The explanatory booklets contained clear statements that they were intended only as a summary of the Scheme’s governing documentation which determined a member’s legal position.  Inevitably, an explanatory booklet will lose accuracy in favour of brevity (see Laddie J in ITN v Ward [1997] PLR 131).

14.5.
Mr Dodds has produced no evidence to support his contention that conversations between the Hammerson Group Management Limited Company Secretary and Kerr & Co and Mr Dodds took place. 

14.6.
The Rules (including the application of the N/NE formula contained in Note (C) to Rule 26(5)(a)) are compliant with the preservation requirements because together they impose uniform accrual and do not discriminate between LSB and SSB.

14.7.
Although the accrual rate may vary depending upon the age of the member concerned when he becomes a member of the Scheme, any member who leaves service early will have a benefit proportionate to the benefit he would have received had he served to NRD.

14.8.
Since the effect of applying the N/NE formula is to create uniform accrual applying at NRD as at early leaving, it complies with the requirements of section 71(1) of the Pension Schemes Act 1993.

14.9.
Note (C) applies to all retirements at or before NRD.  However, even if it did not, the Scheme would still compute benefits at NRD on the same basis as benefits for early leavers in that the N/NE formula could be applied to benefits at NRD without affecting the calculation of the benefits.

14.10.
Mr Dodds’ position is that a scheme rule which provides for a fraction of final salary to be payable at NRD and then imposes a proportionate reduction if the member leaves early infringes preservation.  Conversely, a rule which provides a uniform accrual formula which produces the same fraction at NRD to the first rule is acceptable.  There cannot be any basis for applying the preservation legislation in a way which treats schemes which provide identical benefits differently depending upon the precise way in which the Rules are worded.

14.11.
It should also be noted that the preservation legislation does not override pension scheme rules but requires that a scheme “makes provision such that” the preservation requirements are complied with.  Schemes have some latitude as to how they achieve this and if the effect of the scheme rules is not discriminatory then it cannot be the case that the form of words used can be decisive when assessing compliance with the legislation.

14.12.
If possible the Scheme Rules ought to be construed so as to comply with the preservation requirements.  
CONCLUSIONS

15.
Mr Dodds’ entitlement is in principle governed by the 1999 Rules which were the Rules in force at the time his service terminated.  
16.
Mr Dodds contends that his benefits have been calculated in a manner inconsistent with the explanatory literature that has been given to him during his membership of the Scheme and also the statutory preservation requirements.
17.
Under section 74(1) of the Pension Schemes Act 1993, a scheme must usually provide for short service benefit to be computed on the same basis as long service benefit.  Section 74 provides that, in some circumstances, short service benefits are instead computed on the basis of ‘uniform accrual’.  The principle of uniform accrual is that benefits accrue evenly over the period of pensionable service, thereby creating a notional accrual rate. Uniform accrual must apply where the long service benefit formula is not related to the length of pensionable service or the number or amount of contributions paid (section 74(4)) or if the long service benefit accrues at a higher rate or otherwise more favourable rate if the member’s pensionable service is of some specified minimum length or if he remains in pensionable service up to a specified minimum age (section 74(3)).  Neither subsection (3) or (4) applies here so there is no statutory requirement for Mr Dodds’ short service benefit to be calculated on the basis of uniform accrual.  That does not however mean that a uniform accrual rate cannot apply.  The relevant provision in Mr Dodds’ case is section 74(1) which means that his short service benefit must be calculated on the same basis as long service benefit.   If long service benefit accrues uniformly, then the same will apply to short service benefit.
18.
Mr Dodds does not accept that the Rules provide for or permit a uniform accrual rate.  He contends that the Rules require a year on year accrual rate of 1/30th of FPS per year of pensionable service. I do not agree that the Rules should be so construed. The scale pension is calculated to accrue at the rate of 1/30th of FPS for each year of pensionable service up to a maximum of 20 years. However, because Mr Dodds was a deferred member the provisions of Rule 26 apply in his case. This rule calculates the deferred pension on leaving service as a proportion of 2/3rds of FPS. It does not specify an accrual rate whether uniform or otherwise. Mr Dodds’ deferred pension has been correctly calculated in accordance with Rule 26 as follows:  N (actual service) = 20.5years. NS (potential service) = 35 years. FPS = final pensionable salary = £130,000. Deferred pension = (20.5/35) x (2/3) x £130,000 = £50,761.91. However, even if Rule 26 was construed so as to specify a 1/30th rate of accrual, this would still not settle the point about whether that rate of accrual was uniform or over the whole period of the member’s pensionable service.
19.
Mr Dodds says that, after 20 years’ service, he would have accrued a maximum pension of 2/3rds of FPS. I agree that this is correct, but only if he were still in active service at NRD. Rule 9(4), provides that a Qualified Member, such as Mr Dodds, who leaves service before NRD is entitled to a deferred pension payable from NRD. The deferred pension is equal to the scale pension plus statutory revaluation.
20.
I do not agree that, once a member has achieved 20 years’ service, he becomes entitled to a pension of two-thirds FPS even if his service terminates before NRD. The consequences are illogical in that a member, aside from any benefit resulting from salary increases, would derive no benefit from continued Scheme membership once 20 years’ service had been attained.  In any event, Mr Dodds’ argument rests on his assertion that the Rules expressly provide for a year on year accrual rate of 1/30th.  As set out above, I do not agree that is the case.   

21.
Mr Dodds suggests that he relied on conversations with the Hammerson Group Management Limited Company Secretary and Kerr & Co, in which he was advised that he would receive a pension of 2/3 FPS, and also on  the explanatory literature as being an accurate reflection of the Trust Deeds, when deciding whether or not to change jobs. It is clear that, by the time Mr Dodds received the letter dated 3 July 2001, he had already tendered his resignation to his employer. I have not seen any evidence of conversations which took place prior to that date.  It is also my view that the explanatory literature is not misleading as to the benefits provided under the Scheme on leaving service. There is no clear and unambiguous statement in any of the documents received that states he would be entitled to a deferred pension of 2/3rds of FPS or that his pension could be taken in full on early leaving. In any event, this literature is not intended to supersede the Rules but is provided to act as a summary and general guide to members as to the provisions contained in the Rules. It does not provide a complete and definitive statement of entitlement to benefits; it is the Rules that govern the Scheme. This is clear from the addendum to the 1993 booklet. 

22.
I do not take the view that the Rules are inconsistent with a uniform accrual rate. Nor do I agree with Mr Dodds that the method of calculation of his deferred benefit is in breach of statutory provision.

23.
For the reasons given above I do not uphold Mr Dodds’ application.

CHARLIE GORDON

Deputy Pensions Ombudsman

16 March 2007
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