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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr B Ford

	Plan
	:
	CIS Personal Pension Plan

	Respondent
	:
	Co-operative Insurance Society (CIS) (administrator)


MATTERS FOR DETERMINATION

1. Mr Ford maintains that CIS are not entitled to recover £9,230 paid to him in error.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mr Ford commenced a personal pension plan (the Plan) with CIS in February 1991, the policy number of which was 8412443.  He took out a further policy with CIS in July 1992, the policy number of which was 8600359.

4. Following a diagnosis of Hodgkin’s Disease in July 1998, Mr Ford discovered that he had not been advised about waiver of premium cover when sold the Plan.  After complaining to CIS, they accepted this was the case and agreed to offer him the chance to apply retrospectively in November 2002.  CIS’ underwriters then accepted Mr Ford’s application for waiver of premium cover, with his premiums being waived for January 1999 to August 2000.

5. Following Mr Ford’s acceptance, it was necessary for CIS to update their records to show this amendment to the Plan.  CIS say that, due to the limitations of their computer system, it was necessary for them to cancel the Plan and reissue it under a different policy number, which was 2245478.  CIS say that during:

“this procedure it was necessary for the Personal Pensions section to request our Premium Accounting department to remove the contributions paid to 8600359, [which amounted to £9,230] and credit them to policy 2245478.  During this procedure, after the existing policy has been cancelled, the contributions are held on the appropriate CIS Financial Advisor’s statement while arrangements are made to credit them to the new policy.  Unfortunately, it would appear that this is the point where a breakdown in communication has occurred.

[It has been] established that neither the Personal Pensions or Premium Accounting departments contacted the [CIS] Advisor [Mr J Dellanna] to advise him of the action being taken.

Therefore, when the credit of £9,230 appeared on his statement, he did not realise this was to be transferred to a new policy.”

6. Mr Dellanna assumed that this amount was to be refunded to Mr Ford but given that this would, according to CIS, have been highly unusual, his regional office in Cardiff checked with the CIS head office in Manchester for authority to issue the refund.  The regional office received authority to proceed with the refund and Mr Dellanna presented a cheque for the sum of £9,230 to Mr Ford in early May 2003.  

7. Mr Ford says that the cheque came as a complete surprise.  Upon asking Mr Dellanna what the cheque was for, Mr Ford says he was informed that:

“it was to do with my pension fund, and he [Mr Dellanna] also said that the Cardiff office had checked with Manchester to ensure the cheque was correct, due to its large size.   [As CIS] had recently so kindly agreed to the Waiver of policy (sic) for my pension, we thought that it was directly attributable to that, and our minds were at peace with receiving the cheque.” 

8. An additional consequence of the cancellation and reissuing of Mr Ford’s policy was that a certain number of monthly premiums (covering August to December 1998) were not collected by CIS.  After Mr Ford was informed of this, he requested retirement quotations be issued with and without the outstanding premiums.  These were issued in May 2003.

9. Mr Ford decided not to start drawing his benefits and informed CIS that he was unable to pay the outstanding premiums, which amounted to £529.80, in one payment.  CIS agreed to accept the outstanding premiums in five monthly instalments of £105.96.

10. After receiving the £9,230 cheque, Mr Ford approached 1st Conservatory Centre Ltd to obtain a quotation for the building of a conservatory onto his house.  Following a quotation of £10,600, he decided to proceed, with the installation being completed in July 2003.  Mr Ford has provided a duplicate receipt from 1st Conservatory Centre Ltd showing the final cost as £10,430.

11. On 12 November 2003, Mr Ford received a telephone call from CIS.  Mr Ford says he was told that the £9,230 payment was a mistake and he was to return the money.  This was followed the next day by a letter from CIS that said:

“OVEROPAID (sic) REFUND AMOUNT @ £9230.00  

Policy number:
8600359 & 2245478

I refer to the above two policies and our telephone conversation of the 12 November 2003.

As you will be aware, the above policies have been subject to an ongoing complaint regarding the advice given to you at the canvass of policy 8600359 as our representatives never advised you to add Waiver cover to the overall premium.

The conclusion of your complaint was to allow you to backdate the waiver cover to the inception date and also to make a claim on the cover, due to certain limitations of our computer system.  When we commenced the amendments to your policy, a certain number of premiums were not paid or demanded from your Bank Account, I have noted that you advised us that you were unable to pay these in one payment so we allowed you to pay them in 5 monthly instalments as a gesture of good will.

It was also necessary to issue a new policy to mirror your original policy, due to this process we had to transfer the premiums from policy 8600359 to the new policy of 2245478, during this process, all of the societies internal departments were notified not to make or issue any refunds to you.

However it would appear that this was successful (sic) and our local office in Cardiff received instructions to refund the above amount, which I believe the local agent delivered to you in early May 2003 and the cheque was cashed on the 9 May 2003. 

I am sorry to inform you that this refund should not have been issued and I require the return of the amount quoted by return of post.  If this is not received, I will have no choice but to reduce your Pension benefits on your policies to coincide with the refunded amount.  Please find enclosed a pre-paid envelope for you to return the refunded payment.

I hope this is satisfactory, if you require any further information.  Please contact me.” (sic)
12. On 17 November 2003, Mr Ford replied saying that:

“…

First thing I have to say, was, I was absolutely shocked to receive that telephone call from you regarding the return of the £9,230.00.

…

Prior to the waiver of premiums application, my wife and I wanted to have a conservatory built on our house.  We wanted to do this for quite some time, thinking that it would cost in the region of £3000-4000.  In April [2003] we had [a] few quotations for this work to be carried out.  So you can imagine our surprise when all the quotations were in the region of £10000.  There was no way that we could afford a cost of that magnitude.  Due to me having Cancer, and in receipt of disability allowance and income support.  So when we received your cheque within a very short time of that, it appeared like manna from heaven.  We then immediately placed the order for the conservatory.  And that… was the reason we asked you, and you agreed, for us to pay the remaining premiums over a number of months.

With the small pension I will be receiving when I am 65, I don’t know how we can repay this sum of money to you.  …we would not have had the conservatory built, if we not had the cheque.” (sic)

13. On 17 December 2003, CIS replied to Mr Ford.  They apologised for issuing the refund cheque in error and, amongst other things, outlined the following three options with regard to repayment:

“1. You may return the sum of £9230 and this will be repaid to the policy.  This will ensure no loss in retirement benefits to you.

2. I will arrange for the value of the policy to be reduced by £9230.

I appreciate that Option 1 may not be possible for you as you have used the £9230 to pay for a conservatory.  I also note that you state that should the value of your policy be reduced this will impact on your retirement benefits.  However, I would respectfully point out that you have had the benefit of this money.  Consequently, if you are unable to return the sum refunded in error I will have no option other than to proceed with Option 2.

As a compromise I can also offer a third option:

3. If you are able to repay some of the £9230, I will arrange for this to be credited to the policy, resulting in a lower reduction in benefits at retirement.”

14. Due to hospitalisation Mr Ford did not reply and therefore CIS implemented option two.  

15. CIS commenced payment of Mr Ford’s benefits on 3 September 2005, the Plan’s normal retirement date.  CIS viewed the £9,230 refund as ‘missed’ premiums, which were therefore excluded from his retirement calculations.  Mr Ford initially took a tax-free lump sum of £200 and was paid an annual pension of £48.36.  However, CIS subsequently admitted they miscalculated Mr Ford’s benefits, as he should have received a lump sum of £963.55 and a pension of £233.04.  Correct benefits (and interest for late payment) have now been paid to Mr Ford.  

SUBMISSIONS
16. In dealing with Mr Ford’s complaint and in submissions to this office, CIS have made the following points:

16.1. They acknowledge that they have handled Mr Ford’s situation poorly;

16.2. They also acknowledge that Mr Ford did query the payment when he received the cheque and was incorrectly advised that the payment was correct.  They say is it unfortunate that:

“authority was given to advise Mr Ford to cash the cheque without reference being made to the relevant [CIS] administration department.  However, had Mr Ford spoken to the member of staff dealing with his ongoing case, he would have been correctly asked to return the cheque.”

16.3. In instigating his original complaint surrounding the waiver of premium:

“it seems fair to assume that Mr Ford had a reasonable understanding of pension policies.  He was aware of the action we were taking, and it is difficult to understand what he could have imagined the money to be for.  Nothing was said in any correspondence to suggest a refund would be made, and he was informed that premiums were outstanding”; 

16.4. They cannot agree that Mr Ford:

“…expected to receive a refund, especially of this large amount, when he was aware that premiums were outstanding, and had requested to pay the outstanding premiums in monthly instalments.”

16.5. Furthermore, at:

“… no point did he indicate [to the department dealing with the outstanding premiums] that he had received the refund of £9,230 or question why premiums were required when others had been refunded.”

16.6. Whilst Mr Ford has provided some financial details, these do not give any indication of his ability to repay some or all of the monies inadvertently transferred to him;

16.7. They have previously offered Mr Ford £300 as a gesture of goodwill in recognition of the distress caused, which he has rejected;

16.8. They have obtained the following report from a Judith Cattroll, Chief Clerk at their Cardiff office:

“The FA [Financial Advisor] at the time, Mr J. Dellanna, gave me correspondence… stating that the client was entitled to a refund.  Due to the amount I telephoned chief office for authority to issue a cheque.  I spoke to Neil Montgomery.  Authority to issue the cheque was given and the cheque was issued and given to the agent to refund.

Please note that the current FA has spoken to the ex-agent this week.  Mr Dellanna informed the agent that Mr Ford found out that he had cancer and then realised that he did not have waiver of premium on his policy.  The client telephoned chief office to complain, as he stated that he was not advised to take out waiver of premium.

“Agent states he telephoned chief office three times where it was agreed that the premiums could be refunded to the client.”

16.9. They do not know why Mr Dellanna rang head office three times, but it appears to have been to check it was correct to refund the money; and

16.10. As an alternative to repaying the money, which might resolve the matter equitably for all parties, they propose to place an attachment order on Mr and Mrs Ford’s property.  Given that the matter has caused considerable distress to Mr and Mrs Ford, this would be for £8,500 rather than the full £9,230.

17. Mr Dellanna, who no longer works for CIS, submits:

“…

Please accept this [statement] as my recollection of events in May 2003 in regard to the refund paid to Mr Ford of which I am recalling to the best of my ability.

I called on Mr Ford to collect a payment that was due which I believe was for his home insurance.  This was the first time I had met Mr Ford.  During my discussion with him, he past (sic) comment on his disappointment that he did not have waiver of premium on his pension premiums.  I asked why this was of concern to him now and he stated he had contracted cancer and the payments would have been paid with the waiver policy.

I was relatively new to the industry and spoke to my district manager in regard to Mr Ford’s comments and was advised to make a formal complaint to chief office.

After making the complaint I left the investigations to the CIS and from what I recall my next dealing with the complaint was collecting the cheque to pay Mr Ford, which I believe was a little short of £10,000.

When I met with Mr Ford I vividly remember him asking me if the sum was correct and he also made a comment to the effect that the CIS would not try and take this money back.

I checked with chief office to ensure the payment was correct, I did this via a phone call and was assured that it was the correct amount as the company had carried out a full and thorough investigation.  I had no reason to doubt this information so I assured Mr Ford that the payment was correct.

… I really cannot recall [why I called head office three times] but I do remember Mr Ford being very reasonable in all dealings with me.  He made a comment that he had always wanted a conservatory and again wanted assurance that the payment was correct.  Again it was confirmed that the payment was correct, I remember being concerned as I did not wish to give any misleading information to Mr Ford on this very important matter.  The other phone calls I would presume would have been to ascertain when the payment was going to be paid…”

18. During the course of complaining to CIS, and in submissions to this office, Mr Ford has made the following points:

18.1. Mr Dellanna was positive that he was entitled to the money.  Indeed, he says that what he finds most upsetting about the situation is that when Mr Dellanna: 

“gave us the cheque we did ask him about it, and he told us that the Cardiff office had checked with head office and everything was correct.  Without that confirmation, we would have taken it further.”

18.2. The vast majority of his dealings with CIS have been through his local agent;

18.3. As the only thing that had changed with his policy was the waiver of premium, this was why he felt the refund was linked to it;

18.4. There was no possibility of them being able to buy a conservatory with their income from the disability allowance and income support.  Under these circumstances, they are unable to repay the £9,230 with the income they have;

18.5. He cannot remember the name of any other conservatory company he approached, with the exception of a company called ‘Cold Seal’; and

18.6. He has declined CIS’ offer to link an attachment order to his property.

CONCLUSIONS

19. CIS admit Mr Ford was paid £9,230 because of a breakdown in communications between various departments.  In my view, CIS’ actions amount to maladministration.
20. CIS have recovered the overpayment by reducing Mr Ford’s fund value at his retirement date and the question before me is whether or not CIS were entitled to recover it (either directly from Mr Ford or from the Plan).
21. On the face of it, CIS have a legal right to recover the mistaken overpayment.  In certain circumstances, however, the recipient of the overpayment may have a defence to such action.
22. A recipient of an overpayment can claim that, in reliance on the overpayment made, he or she changed position so that it would be unfair to have to repay the money, either in full or in part. In effect, that the injustice of requiring him so to repay outweighs the injustice of denying the claimant restitution.

23. Case law has established certain principles: the recipient must have been unaware that an overpayment had been made; there must be a causal link between the change of position and the receipt of the overpayment (i.e. but for the overpayment the expenditure would not have been incurred); and the action taken must be irreversible. 
24. In Mr Ford’s case, there is a suggestion that he knew or ought to have realised that the refund was a mistake.  Indeed, CIS say that at no point during the waiver of premiums negotiations was it suggested that he was due a refund.  Furthermore, Mr Ford was also aware that there were premiums outstanding for the Plan.
25. Mr Ford has commented that payment of the £9,230 came as a complete surprise and indeed he did query its payment with Mr Dellanna.  Given that Mr Dellanna checked more than once that Mr Ford was entitled to the refund, and reassured him accordingly, it is difficult to see what else Mr Ford might reasonably have been expected to do to check whether he was entitled to the payment.  Although CIS say that Mr Ford could have approached them directly, given that Mr Ford says the vast majority of his dealings were with his local agent, whom he cannot be criticised for trusting, I do not see why Mr Ford might have been expected to check directly with CIS himself.  Moreover, Mr Ford says he would have sought further advice had Mr Dellanna not provided confirmation that he was due the payment.
26. As to the expenditure undertaken by Mr Ford, he used the refund to purchase a conservatory for his house.  This purchase is likely to have enhanced the value of his property.  However, short of selling his house and realising any enhanced value, the purchase of the conservatory is irreversible.
27. Mr Ford has indicated that he had considered purchasing a conservatory prior to receiving the refund.  However, the quotes he received were much more than he had expected.  Mr Ford has not been able to supply copies of these quotations, and the one company he does specifically refer to - Cold Seal - appears no longer to exist.  Mr Ford has said that, but for the refund, he would not have proceeded with the purchase of the conservatory.  On the evidence before me I am prepared to accept, on the balance of probabilities, that this is indeed the position.   
28. I therefore find as a matter of fact that Mr Ford did change his position as a result of receiving the refund.
29. I am conscious that, in purchasing the conservatory, Mr Ford has benefited from an enhancement to his property which is likely to have increased its value.  Given this, I have considered whether it would be equitable that Mr Ford should have a defence to an action for recovery in relation to some of the refund only.  Further, whilst Mr Ford has provided some financial details, these do not give an indication of his ability to repay some or all of the monies.
30. Clearly, Mr Ford’s circumstances are unfortunate. However, in considering this matter, I can only have regard to his circumstances in so far as they relate to the overpayment. The result, were I to conclude that the fact that Mr Ford has benefited from modest property improvements is such that he should have to repay all or part of the overpayment, would mean a permanent reduction in his benefits. Taking all relevant considerations into account therefore, I consider that the inequity imposed on Mr Ford, were he to have to repay the full amount, outweighs any injustice faced by the respondent in not being able to recover the overpayment. It would appear that Mr Ford was already considering spending in the order of £3000 on a conservatory, but found that the actual cost was prohibitively expensive. In these circumstances I have concluded therefore that Mr Ford should be entitled to retain that part of the overpayment in excess of the sum he was already considering spending.  I make an appropriate direction below. 
31. As a final point, I note that in writing to Mr Ford some five months after the refund had been paid, CIS’ initial move was to ask for the return of the £9,230 by return of post.  I do not doubt that in asking for return of the money in this way, CIS caused Mr Ford additional distress and upset.  Indeed, CIS have previously admitted that they have not handled Mr Ford’s affairs well and offered him £300 in recognition of that.  I consider this to be reasonable redress for the distress and upset caused and make an appropriate direction below.
DIRECTIONS

32. CIS shall recalculate the retirement benefits due to Mr Ford as at 3 September 2005 (the date on which he elected to receive benefits) as if the value of his fund at that time had been £6,230 higher.  If HMRC rules allow, and Mr Ford wishes it, an additional tax-free lump sum should be paid to Mr Ford.  An additional pension shall be purchased for Mr Ford on the same terms and conditions and annuity rate as those applying on 3 September 2005.

33. Payment of the annuity and tax-free lump sum (if applicable) will be backdated to 3 September 2005 with interest being applied, calculated on the base rate for the time being quoted by the reference banks.
34. Within 28 days of the date of this determination, CIS shall pay Mr Ford £300 for the distress and upset identified in paragraph 31.
CHARLIE GORDON

Deputy Pensions Ombudsman

30 October 2006
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