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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE DEPUTY PENSIONS OMBUDSMAN
	Applicant
	:
	Mr E Foreman

	Scheme
	:
	Anglia Regional Co-operative Society Ltd (Peterborough) Employees Superannuation Fund (the Fund)

	Respondents
	:

:
	The Trustees of the Fund

Anglia Regional Co-operative Society Ltd (the Administrator)


MATTERS FOR DETERMINATION 

1. Mr Foreman complains that:

1.1. an incorrect definition of Final Pensionable Salary was used to calculate his benefits; and that

1.2. further and/or alternatively he acted to his detriment in reliance upon an incorrect retirement quotation.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

RELEVANT RULES

3. The definitive Trust Deed and Rules (the Rules) (as amended) dated 8 December 1989 define Final Pensionable Salary as:

“…the most favourable calculation of the Member’s Salary in the three years immediately preceding the date of the Member’s retirement.”

Salary is defined as:

“… a Member’s basic salary from his Employer.  Basic salary shall be the amount of the Member’s remuneration recognised from time to time by the Society as the basic rate of pay for the purposes of the Scheme.  It shall not include any sums paid by way of bonus, overtime, travelling expenses, allowances, perquisites or otherwise nor shall any deductions in respect of short time be taken into account.”

4. Rule 2.1 says that:

“Each member shall make a contribution to the Main Fund… The amount of contributions shall be [X] % of Salary…”

5. Rule 2.5.3 says that:

“Voluntary Contributions shall be restricted to ensure that the total contributions of the Member… do not exceed 15% of his Remuneration…”

Remuneration is defined as:

“(I) a Member’s basic salary or wages from the Employers [plus]

(II) the annual average of all other emoluments, including the value of non-monetary emoluments which are chargeable to income tax, for that 12 months and the preceding 24 months…”

FUND INFORMATION

6. In the ‘General information Notes’ provided to members, it states that:

“For the purposes of calculating contributions (and benefits), pensionable wages are defined as basic weekly wages (overtime, 6th day working and other such payments are not included).”

MATERIAL FACTS

7. Mr Foreman worked for the Anglia Regional Co-operative Society Ltd (the Society) in their motor group division and was a member of the Fund.

8. In the summer of 2000, the motor group manager left the Society.  As a result, Mr Foreman met with Mr C Cadman, a Retail Executive at the Society, and it was agreed that Mr Foreman would be given responsibility for overseeing additional areas within the motor group from July 2000.  In recognition of this, Mr Foreman was paid an additional £966.30 per four weeks whilst carrying out these functions (the Supplement).  The Supplement was identified separately from Mr Foreman’s basic pay on his payslips.  Mr Foreman’s payslips showed no increase in pension contributions as a percentage (excluding an annual salary increase) both prior to and following receipt of the Supplement.

9. In December 2000, the Society decided to sell off its motor group interests. 

10. At the beginning of 2001, Mr Foreman requested an early retirement quotation from the Administrator, which was not immediately forthcoming. 

11. In March 2001, Mr Foreman attended a meeting with Mr Double, the Chief Executive of the Society.  Following the Society’s decision to sell off its motor group interests, Mr Foreman says that the various options open to him were fully explained.  Subsequently, Mr D Strode-Willis, an employment advisor with the Society, wrote to Mr Foreman on 4 April 2001 as follows:

“I understand from Mr V N Double that in recent discussions he has had with you, a basis of settlement was discussed on a potential severance package.  Accordingly, I have been asked to progress this matter on behalf of the Society.

In this context, I would confirm the offer that was made to you at your request:-

1) That your employment would continue to 26th May 2001 on which date it would terminate. 

2) You would be paid in the usual way to this date, together with the accrual of any entitlements.

3) That in recognition of your long service that the Society would pay to you a sum of £35,000 which would take into account the statutory redundancy pay, removal of the earnings limit, contractual notice, temporary plussage and additional severance pay.

4) That the reason for your termination of employment would be redundancy.

…

8) That the above would be in full and final settlement of all claims and would be subject to a compromise agreement which would need to be counter signed by a Trade Union Representative or an independent solicitor.

On confirmation, in writing, that you are in agreement with the offered terms of severance, I will draw up the appropriate wording for the compromise agreement and I would write again with details on what is required for its signing.

Please contact me if you have any queries and in the meantime, I await your response.”

12. Mr Foreman replied on 11 April 2001 on a without prejudice basis to say that he was: 

“in agreement with the offered terms – although I do believe the actual date of termination may change from that in your letter i.e., 26th May 2001…”  

13. A compromise agreement was then drafted and sent to Mr Foreman for signature.  

14. Mr Foreman says that, at around the same time, he decided to do his own pension calculation based on the Fund’s “fairly simple pension formula, including the adjustment for early retirement…” as the previously requested quotation had not yet been received.

15. On 26 April 2001, Mr Foreman says he received the requested early retirement quotation, which, he says, matched his own calculation.  The quotation said:

“Following your enquiry concerning a possible early retirement…

If you were to be in receipt of your pension with effect from 1 October 2001 this has been estimated as follows:

Gross pension at 1/10/2001


=   £297.18 per week

Less early retirement reduction of 14% 
=   £41.61
Actual pension



=   £255.57

The maximum tax free lump sum that you can receive (which includes the lump sum provided by your AVC’s) (sic) is estimated to be £34,769.97.

The lump sum to be provided from your AVC arrangement is estimated to be £53,301.88.  As this exceeds your maximum lump sum entitlement, the surplus AVC benefits of £23,531.91 (£58,301.88-£34,769.97) will be used to provide you with an additional pension, subject to Inland Revenue limits.  Any surplus AVC’s (sic) remaining will be refunded less a deduction for tax.

Details of the options available will be forwarded nearer to your retirement date.

The pension and lump sum amounts shown above assume that you have not been a member of any other pension scheme or arrangement that will provide additional benefits on retirement.  If this applies it will be necessary to re-calculate taking these benefits into account.

In order to confirm that the benefits provided by the Fund do not exceed Inland Revenue limits, please advise me if you will be in receipt of benefits from any other source.

A comprehensive breakdown of the details will be provided, if you elect to take your pension from 1 October 2001.”

16. Mr Foreman replied with a letter dated 26 April 2001 saying that he was pleased to accept the estimate and that he “fully understood the AVC element [was] only an estimate and will be determined some time before October 1st 2001.”  

17. Mr Foreman says he signed the compromise agreement on 4 May 2001.  His legal advisor signed the Independent Advisors Certificate section of the agreement on the same date.  The agreement specifically excludes claims made relating to the Fund.

18. Mr Foreman paid two deposits in May and June 2001 respectively for a property in Spain.  Clause four of the translated Spanish Contract of Sale says that:

“In case of lack of payment of the deferred amount of the total price, the vendor will have the right to terminate the contract with no further proceedings other than the notarial or juridical request according to Art. 1504 of the Civil Code, recovering the property conveyed by this contract and retaining the payments received to date in concept of the penal clause due to breach of contract, without any prejudice of claiming compensation for damages.”

19. Mr Foreman’s employment with the Society was terminated by reason of redundancy on 8 June 2001.  However, he continued to work for it in a different role until 30 September 2001.

20. On 29 October 2001, the Administrator wrote to Mr Foreman as follows:

“I am writing to confirm details of your pension benefits following your decision to be in receipt of your pension from 1 October 2001 and I have set-out below details for your information.  Unfortunately the figures are lower than previously advised due to an error on my part [for] which I express my sincere apologies.

Gross pension



£216.32 per week

Early retirement reduction 14%
£30.28
Pension payable from 1/10/2004
£186.04 per week

The maximum tax free lump sum that you can receive including the lump sum payable from your AVC benefits is £25,309.41.

The total benefit from the AVC is £56,666.39 therefore, the excess amount of £31,356.98 will be used to provide additional pension…”

21. The Respondents say that the figures provided in the 25 April 2001 quotation were incorrect because they had been based on Mr Foreman’s gross salary rather than his pensionable salary.  Although the Internal Dispute Resolution (IDR) procedure was instigated the matter was not resolved and Mr Foreman complained to this office.

SUBMISSIONS

22. Mr Foreman submits that:

22.1. The Society incorrectly treated the Supplement as non-pensionable and the correct estimate of his benefits is the one he agreed to accept on early retirement.  Furthermore, he was provided with a clear written statement of benefits payable on early retirement on 25 April 2001, which was not subject to any reservations and no exception was made in respect of errors;

22.2. He accepted payment of the Supplement on the basis that it was an increase in his basic pay.  In the absence of any express statement from the Society to the contrary, it was not unreasonable for him to assume that his basic pay had been increased;

22.3. The information provided on his payslips was not inconsistent with an increase in salary;

22.4. It is wrong for the Respondents to suggest that he:

“must have known that the additional payment did not form part of [his] basic pay because [he] should have noticed that [his] pension contributions had not increased by a significant amount.  The failure of the Society to make the correct deductions in respect of pension contributions amounts to a breach of contract on their part regardless of [his] awareness of the situation.  The fact that [he] did not check the calculations does not prejudice [his] position or absolve the Society of responsibility for making the correct deductions for [his] pension contributions.”;

22.5. As he received holiday pay on his higher agreed salary it was reasonable of him to assume that his basic pay had been increased for the additional responsibilities carried out.  Furthermore, his understanding of the Society’s Wage Agreement was that holiday pay would not be paid on [the Supplement].  The fact that the Society paid holiday pay calculated to include the Supplement was just further assurance to him that the Supplement was a permanent increase in salary;  

22.6. His AVCs were increased in line with the increase in his salary.  He asked whether he could increase his AVCs as a result of his increased salary and the Administrator agreed;  

22.7. Had he received an early retirement quotation based on the 29 October 2001 figures instead of the 25 April 2001 figures he doubts very much if he would have retired;

22.8. Had he received a revised pension estimate it is doubtful he would have proceeded with the purchase of the property in Spain.  Furthermore, once:

“…the initial deposit was paid, there may have been an opportunity to have negotiated, perhaps on the basis of an alternative property – say, an apartment.  But having waited over six months before informing me of their ‘mistake’, a second payment had been made and I think our chance of recovering the monies paid would have been virtually non-existent. [Under Clause four of the Contract,] the builder retains the right to keep any monies paid in the event of lack of payment of the total amount of the property.”;

22.9. He still owns the property in Spain;

22.10. His dispute rests entirely upon the meeting he had with Mr C Cadman.  At no time during the meeting was the Supplement referred to as a temporary plussage, or the new position described in any way, whatsoever, as temporary.  His new salary was presented to him as a total salary package.  After his new position had been confirmed, the Society issued a new organisational chart, which was not the action of a company making a temporary appointment;

22.11. Had it been the Society’s intention to make the Supplement non-pensionable then surely this would have been a substantial change to his contract of employment, which would have been communicated to him by the Society’s HR department;

22.12. His letter of 11 April 2001:

“accepting the Society’s terms were based entirely upon [his] own calculations of the Society’s pension formula, which [was] relatively simple to understand.  [He] did not sign any agreement until 4th May 2001, having [previously] received the Society’s estimate… ”;

22.13. He entered into a:

“contract to bring [his] employment to an end by relying upon a purportedly incorrect representation made by the Pension Administrator and has suffered a loss as a result.”;
22.14. He has suffered extreme anxiety and disappointment as a result of only being told at the last minute that his actual pension would be 27% less than the April 2001 quotation.
23. The Administrator and Trustees jointly submit that:

23.1. They do not accept that the 25 April 2001 quotation was a clear written statement of benefits payable on early retirement because the figures quoted are clearly stated to be estimated amounts.  In Mr Foreman’s letter dated 26 April 2001, he refers to the figures given as ‘estimates’, particularly in relation to the AVC element.  Mr Foreman was fully aware the figures were not final and that they may be subject to alteration;

23.2. The 25 April 2001 quotation was provided in response to a general enquiry from Mr Foreman about possible early retirement.  As such it does not detail all the benefits available to Mr Foreman at retirement e.g. benefits payable on death.  The quotation also states that a comprehensive breakdown of the details will be provided if he elected to take his pension from 1 October 2001.  This was provided on 29 October 2001.  There was a clear distinction between the 25 April 2001 letter and the 29 October 2001 letter and it was clear that the figures originally quoted were estimates only and that the 25 April 2001 letter was not intended to be a final comprehensive breakdown of early retirement benefits;

23.3. They do not accept that Mr Foreman’s pensionable salary was increased in July 2000.  They say Mr Foreman was given temporary responsibility for overseeing some areas within the motor group for which he received the Supplement, which they describe as an “additional temporary payment.”;

23.4. Under the Rules of the Fund, contributions and benefits are ultimately based on salary.  The Society has the:

“power to determine what constitutes the basic rate of pay for the purposes of the Fund and it is current Society practice to exclude add pay [the Supplement] from pensionable salary unless there is an express agreement with the member otherwise.  There was no agreement in this case.”;

23.5. They do not accept that Mr Foreman believed that the Supplement formed part of his pensionable salary.  They say this because Mr Cadman told Mr Foreman that the Supplement was not pensionable.  Furthermore, as an employee of the motor group where commission, bonuses, overtime etc were often paid, Mr Foreman would be aware that such payments were not regarded by the Society as pensionable;

23.6. The Supplement paid to Mr Foreman was identified separately to his basic pay on his wage slip as a separate amount, on a separate line, under the title ‘Add Pay’.  Whilst Mr Foreman says he understood the increase in salary to be an increase in basic salary, it is clear from his wage slips that the Supplement was not part of his basic pay; 

23.7. If the Supplement had been pensionable, Mr Foreman’s pension contributions would have increased by approximately £50 per four weeks;  

23.8. As a senior manager, Mr Foreman was:

“required to have a good understanding of accounting procedures and as such the respondents strongly believe that he would have fully understood his wage slip and been able to identify that no additional pension contributions had been deducted following receipt of [the Supplement], concluding that it was not pensionable.”; 

23.9. They do not agree that the incorrect amounts of contributions were deducted or that there has been a breach of contract.  Contributions were deducted on the element of Mr Foreman’s salary which, in accordance with the Fund Rules and current practice, is regarded by the Society as pensionable i.e. the member’s basic pay;

23.10. They do not agree that, because of changes to the treatment of Mr Foreman’s holiday pay and his AVCs following receipt of the Supplement, it was reasonable for Mr Foreman to presume that his basic pay for pension purposes had increased.  Holiday pay is calculated in accordance with the Wages Agreement using a greater or averaging wage calculation based on the previous tax year.  Pensionable pay is calculated in accordance with the Rules using the member’s basic wage and excludes commission, bonuses, overtime or additional payments.  The two benefits are treated quite differently.  Mr Foreman has been in receipt of bonus payments which have not been pensionable so should be fully aware that certain payments are not regarded as pensionable salary.  Mr Foreman contacted the Administrator in:

“mid 2000 to enquire whether additional AVC payments could be made from [the Supplement].  After checking with the AVC provider [the Administrator] advised Mr Foreman that, although [the Supplement] did not form part of pensionable salary which is why he was not making additional contributions to the main Fund, additional AVC payments could be made whilst he was in receipt [the Supplement].  As a result of this conversation Mr Foreman chose to increase his AVCs.”;

23.11. They do not accept that Mr Foreman has suffered a loss by acting in reliance upon the 25 April 2001 estimate.  The Respondents submit that:

“Mr Foreman’s employment with the Society was to terminate on 26 May 2001 as a result of redundancy.  On 4 April 2001, following Mr Foreman’s discussions with the Chief Executive Mr Double, an employment advisor at the Society wrote to Mr Foreman confirming details of his severance package.  Mr Foreman responded in a letter dated 11 April 2001 accepting redundancy and the severance terms offered.  This acceptance was made 14 days prior to the date of [the Pension Administrator’s] letter which contained estimates of the benefits Mr Foreman would receive in early retirement.
The Respondents strongly argue that Mr Foreman’s decision to retire from the Society’s employment was based on his decision to accept redundancy and were not based on the estimated benefit quote which he received some time later.”;

23.12. If Mr Foreman had received a correct pension calculation in April 2001 and not signed the compromise agreement:

“it is possible that he would have been able to remain in the employment of [the Society] provided Mr Foreman was prepared to accept new terms and conditions for a far less senior position.  It would have been possible for Mr Foreman to transfer his employment to the purchaser of the motor trade division.  However, it was recognised that, following the acquisition, the new owner would need to integrate and rationalise the management structure.  It was for this reason that discussions took place with Mr Foreman and a severance package was agreed.”

23.13. The incorrect figures were quoted on the 25 April 2001 quotation as a:

“result of a figure being incorrectly taken from a payroll screen instead of a pension screen on the Society’s computer system when calculating the estimated benefits.”

24. Mr Cadman, who no longer works for the Society, has provided the following written statement:

“I make the following observations based on my memory of events at that time:

Part of my remit in my employment as Retail Executive with Anglia Regional Co-operative Society was to oversee the management and operations of the Retail Motor Group.  In 2000 the trading performance of the Motor Group was extremely poor and consideration was being given to the withdrawal from the motor business.  At the same time the Motor Group Manager left the employment of the Anglia Co-operative Society.

As a result of the above events I spoke to Mr Foreman and it was agreed that he would, on a temporary basis undertake additional duties and oversee functions outside his normal remit.  It was also agreed that in exchange for his co-operation in this period, he would receive a temporary plussage to his salary.  I have been advised that Mr Foreman has said that I told him that the temporary plussage was pensionable.  I would like to clarify that such a conversation did not take place and I do not recall discussing pension matters in any detail with Mr Foreman.

Pension matters are complex and Anglia Co-operative Society Pension Department were available to all employees within the Society’s Pension Scheme to advise.  I always made it a matter of practice not to become involved in pension matter’s and would refer any question’s” (sic)
25. In response to Mr Cadman’s statement, Mr Foreman further submits the following:

“… I would like to state that I entirely agree with Mr Cadman’s comments where he states he does not recall discussing pension matters in any detail with myself.

This is, however, in complete contrast to the claim made by the [Administrator and Trustees] that “Mr Cadman, the Society’s Retail Executive, told Mr Foreman that the additional temporary payments were not pensionable.”…

…

“Mr Cadman telephoned me on a Saturday morning and asked if I could meet him… He had a lined foolscap-size pad on the desk in front of him and on the pad wrote the figure “£45k”.  He then informed me that if I was prepared to take on previously discussed additional responsibilities, he was prepared to increase my salary to the figure written on the pad.

At no time was there any mention whatsoever that this was a temporary position – or that the additional salary was a temporary plussage.  In addition, there was no mention at this time that the Society was considering withdrawing from the motor business.  This did not become evident until many months later.”

CONCLUSIONS

26. Dealing first with Mr Foreman’s complaint that an incorrect definition of Final Pensionable Salary was used to calculate his benefits, the Rules define Final Pensionable Salary as the most favourable calculation of a Member’s Salary in the three years immediately preceding the date of the Member’s retirement.  Salary is defined as “a Member’s basic salary from his Employer” i.e. the Society.  Further, the Rules state that basic salary is the amount of a Member’s remuneration recognised from time to time by the Society as the basic rate of pay for the purposes of the Scheme.  Therefore, under the Rules, the Supplement could only be considered as basic pay (and therefore pensionable) if the Society specifically recognised it as so.

27. Whilst no written record exists of the meeting that took place between Mr Cadman and Mr Foreman, both parties submit that pension matters were not discussed in any detail.  More useful is the Society’s submission that it is their current practice to exclude a Supplement from basic pay unless there is an express agreement to the contrary.  I note that neither party has been able to produce any type of agreement that expressly outlined whether the Supplement was pensionable.  

28. Mr Foreman submits that, in the absence of any express statement, he was entitled to assume his basic pay had been increased and that, had it been the Society’s intention that the Supplement would be non-pensionable, the HR department would have communicated this to him as it amounted to a substantial change to his contract of employment.  He further submits that at no time during his meeting with Mr Cadman was the Supplement referred to as a temporary plussage.
29. Mr Foreman also argues that the Supplement was pensionable because the Society published a new organisational chart, which he considers was not the act of a company making a temporary appointment.  Moreover, he considers the Supplement was pensionable because his AVC contributions were increased in line with his new salary and his holiday money was paid at the new rate. This is reinforced by the fact that the 25 April 2001 quotation was based on his new salary.

30. In response, the Trustees and Administrator have submitted that, as well as the Society having the power under the Rules to determine what is considered the basic rate of pay, the Supplement was shown separately to Mr Foreman’s basic pay on his payslips and that he paid no pension contributions on it.
31. The Rules state that basic salary is the amount of a Member’s remuneration recognised from time to time by the Society as the basic rate of pay for the purposes of the Scheme.  I have seen no evidence of an express agreement that the Society recognised the Supplement as part of Mr Foreman’s basic salary.
32. I have also noted that Mr Foreman’s payslips very clearly distinguish what is described as “BASIC” from “ADD PAY”. In addition, his payslips also illustrate that his pension contributions as a percentage did not increase from July 2000.  Had the Supplement been pensionable, Rule 2.1 would have required his contributions to have increased by approximately £50 per four weeks. 

33. Although Mr Foreman says he was given comfort that the Supplement was pensionable by the Society’s decision to include it in their calculation of holiday pay and that they issued a new organisational chart, it is obviously possible for any increase in remuneration – be it basic or otherwise – to be of a temporary rather than permanent nature.  I also observe that Mr Foreman did not query the reference made to “temporary plussage” in Mr Strode-Willis’ letter of 4 April 2001.

34. Whilst I note Mr Foreman’s arguments, I thus find as a matter of fact that the Supplement was not part of his basic salary and was thus not pensionable.

35. I turn now to Mr Foreman’s alternative argument that he acted to his detriment in reliance upon an incorrect quotation, which, the Respondents say, was produced as a result of a figure being taken from a payroll screen rather than a pension screen on the Society’s computer system when calculating the estimate.

36. Mr Foreman submits that he brought his employment to an end in reliance upon this incorrect quotation and that, as a result, he has suffered a loss.  Mr Foreman also submits that it is doubtful he would have proceeded with the purchase of the particular property in Spain had he received a correct quotation.
37. Dealing first with the termination of employment, Mr Foreman accepted the severance package offered to him on a without prejudice basis on 11 April 2001, which was some 15 days before he received the incorrect retirement quotation.  The Respondents strongly submit that his decision to leave employment was based on his decision to accept redundancy and not on the incorrect quotation he received some two weeks’ later.  On the other hand, Mr Foreman says his acceptance of the Society’s redundancy terms was based on his own calculation of possible pension and that he did not actually sign the compromise agreement until 4 May 2001, which was after receipt of the incorrect quotation.  

38. Given that the Society had decided to sell off its motor group interests, the question arises as to whether or not Mr Foreman could have stayed with the Society in any event, regardless of whether he had received the incorrect quotation.  The Society have indicated that, if Mr Foreman had not signed the compromise agreement, it is possible he would have been able to remain in employment, but that this would have been on new terms and conditions for a far less senior position.  Further, Mr Foreman may have been able to transfer his employment to the new motor group owner but that rationalisation of the management structure was expected.  It was for this reason that the Society agreed a severance package with Mr Foreman.

39. Given this, it is somewhat difficult to determine with any certainty what Mr Foreman’s position would ultimately have been, and what he would have done, had he not received the incorrect quotation.  I therefore cannot conclude that, more likely than not, he would not have taken the severance package offered had he not received the incorrect retirement quotation.

40. Turning now to Mr Foreman’s purchase of the Spanish property, I see that, despite him being made aware in late October 2001 that his pension was not going to be at a level he had previously expected, he still owns the property today.  Given that he has enjoyed - and continues to enjoy - the benefit of this property, which presumably has increased in value, I cannot see how this purchase has been to his detriment.  It is obviously open to him to sell the property and recoup any monies paid, should he so wish.

41. Whilst I cannot see how Mr Foreman has relied upon the incorrect quotation, it is clear that the provision of this quotation was maladministration, which in this instance has caused Mr Foreman distress and inconvenience.  I make an appropriate direction below.

DIRECTIONS

42. Within 28 days of the date of this determination, the Trustees are to pay Mr Foreman £150 in recognition of the distress and inconvenience caused by the maladministration identified in paragraph 41.

CHARLIE GORDON

Deputy Pensions Ombudsman

28 November 2006
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