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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Ms J Thomson

Scheme
:
Principal Civil Service Pension Scheme (”PCSPS”)

Respondent
:
Civil Service Pensions (“CSP”)

MATTERS FOR DETERMINATION 

1. Ms Thomson disagrees with the decision that she has not suffered a qualifying injury entitling her to an award of injury benefits under the Scheme.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

ENTITLEMENT TO Injury benefits

3.
The Scheme provides for payments when a civil servant is injured in circumstances which satisfy the qualifying conditions set out in Section 11 of the Scheme rules, which applied prior to 1 October 2002.

4.
With effect from 1 April 1997, rule 11.3 of Section 11 of the Scheme rules states:

“11.3
Except as provided under rule 11.11, benefits in accordance with the provisions of this section may be paid to any person to whom the section applies and

(i) who suffers an injury in the course of official duty, provided that such injury is solely attributable to the nature of the duty or arises from an activity reasonably incidental to the duty; …

Eligibility for benefit

11.6
Subject to the provisions of this section, any person to whom this part of this section applies whose earning capacity is impaired because of injury and:

(i) whose service is ended otherwise than at his own request or for disciplinary reasons before the retiring age may be paid an annual allowance and lump sum according to the medical assessment of the impairment of his earning capacity, the length of his service, and his pensionable pay when his service ends; ...”

5. In accordance with rule 11.7, the impairment of earning capacity must be greater than 10% before any benefit is payable.

6. "Injury" is defined as including a reference to "disease", and references to a person being injured, and to the date on which an injury is sustained, are construed respectively as including references to his contracting a disease and to the date on which the disease is contracted.

7. Before 1 April 1997, rule 11.3 required that the injury must be "directly" rather than "solely" attributable. 

BENEFITS PROVIDED

8. Benefits provided by the Scheme are designed to bring the civil servant’s income from specified sources up to a guaranteed minimum income figure. Awards may be temporary, when a person is on sick leave due to a qualifying injury, or permanent, when the civil servant leaves the Civil Service.

9. The Civil Service Management Code provides for up to six months’ extension of paid sick leave where the civil servant remains on sick leave due to a qualifying injury.  This is known as sick leave excusal (SLE).

Making decisions with regard to injury benefits

10. Scheme rule 1.14 (power to determine questions) states “Any question under the scheme shall be determined by the Minister, whose decision on it shall be final.”  “Minister” is defined in rule 1.13g as the Minister for the Civil Service.

11. CSP, on behalf of the Minister for the Civil Service, have delegated authority to administrators to determine qualifying injuries. At the time of Ms Thomson’s application the administrator was Paymaster. The current scheme administrator is the Department for Work and Pensions 

12. Determining a qualifying injury is not a decision for the medical advisers, BMI, to take, whose role is only to provide advice where sought. This is clarified in the Principal Civil Service Pension Scheme Medical Guidance Notes (August 2003), and the Principal Civil Service Pension Scheme Cicular/167 dated 31 August 2001.  The latter states:

“Determining whether an injury qualifies under PCSPS Rule 11.3 is, in accordance with PCSPS rule 1.14, a decision for administrators who have responsibility to do so.  It has never been the role of BMI to decide whether a person has sustained a qualifying injury under Rule 11.3. All such decisions are the responsibility of the administrators who, in many cases take advice from BMI. But the decision on whether the injury qualifies remains the administrator’s…It is important to ensure that in every injury benefit case, and especially where a stage 1 IDR is given, it is they who make it clear that it is they who have made the qualification decision.”

MATERIAL FACTS

13. Ms Thomson was born on 18 December 1963.

14. Ms Thomson joined the Scottish Prison Service (SPS) and the PCSPS on 26 October 1992, being employed in the Residential Hall at HMP Barlinnie (Barlinnie) in Glasgow. 

15. On 4 January 2001, Ms Thomson sent SPS’ Equal Opportunities Liaison (EOL) an account of her dealings with Barlinnie, since she had contacted the Human Resources (HR) section on 28 December 2000 to advise them that she was pregnant. Ms Thomson had expressed concern about carrying on her current job given the risks to herself and her unborn child.

16. HR had advised Ms Thomson that they would carry out a risk assessment and told her that she would probably be posted to the CCTV room. Ms Thomson did not accept this suggestion because she was concerned about the high levels of radiation and was advised to wait and see the HR manager who, at the time, was on annual leave. Ms Thomson took a day’s annual leave on 2 January 2001, and saw the HR Manager the following day who undertook to find out more information about maternity entitlements, but said she could not help her regarding where she was to work during her pregnancy. 

17. Ms Thomson was advised by the Residential Hall Manager that she was to be transferred to work at the gatehouse and, on 4 January 2001, reported there for duty. She says the gatehouse supervisor reprimanded her for having Prison Service insignia missing from her uniform. Ms Thomson says that, when she asked the gatehouse supervisor how long she would be working there, he had replied that she would be working there until the day she gave birth. Ms Thomson says she felt this to be a cheap joke about her pregnancy.

18. On the same day, 4 January 2001 Ms Thomson went on sick leave having completed a self certificate which indicated that she was suffering from anxiety.

19. On 7 January 2001, Ms Thomson wrote again to the EOL, giving a more detailed description about the events of the 3 and 4 January 2001. Ms Thomson said that her treatment had made her feel uncertain about her future and that she had been victimised and made fun of due to her pregnancy. 

20. On  9 January 2001, Ms Thomson wrote to Barlinnie advising that she wished her current sickness absence to be treated as an injury as the result of her work. On the same day her GP certified her as absent due to pregnancy and anxiety. She did not return to work.

21. Barlinnie referred the case to the SPS occupational health adviser (SALUS) who saw Ms Thomson on 29 January 2001. On 1 February 2001, SALUS wrote to Barlinnie advising them that HR should discuss with Ms Thomson the issues surrounding her treatment after she had announced her pregnancy. They said that, if these can be resolved, and if she can be given appropriate duties under the guidelines for Pregnant and Nursing Mothers, then there is no physical reason why she could not return to work.

22. On 12 March 2001, EOL wrote to Ms Thomson saying that Barlinnie had investigated her complaints about the way they had handled her move to the gatehouse. EOL agreed with Barlinnie’s conclusions that a series of unfortunate events had occurred which had left Ms Thomson feeling victimised and isolated, although they said that no-one had acted maliciously towards her. EOL suggested ways in which SPS could help Ms Thomson return to work. 

23. On 4 June 2001, SPS asked SALUS to consider Ms Thomson’s eligibility for an extension of SLE in accordance with Section 11 of the Regulations. The letter advised, “This person is claiming that their illness is due to employment. I should be grateful for your opinion as to whether their illness is solely attributable to their employment given the circumstances described…” SALUS referred the case to BMI who considered the following evidence: 

24. Absence records

· Details of current earnings and personal details

· Past employment details
· Job description
· Record of the meeting between Ms Thomson and HR
· Correspondence between Ms Thomson and the nominated contact for members of staff who feel they have been harassed or bullied
· Various statements from Ms Thomson’s managers and colleagues who were present at the time of the events  

· Medical notes made by Dr Henderson, the SALUS occupational health adviser, who had examined Ms Thomson on 29 January 2001.

25. On 20 June 2001, BMI wrote to SALUS saying: 

“… I have read Miss Thomson’s claim and the accompanying investigation notes, as well as the notes made by Dr Henderson. I note that Miss Thomson had been moved from her previous post as a Residential Officer because of her pregnancy. I also note that Miss Thomson has a previous history of anxiety, relating to a specific problem two years ago. On the basis of the information that I have, I find it difficult to state that Miss Thomson’s stress is solely related to work and that no other factors have any bearing whatsoever.”

26. Ms Thomson was advised of this decision on 5 July 2001 and was also advised of her right to appeal under the Internal Dispute Resolution Procedure (IDR).

27. On 7 February 2002, SPS wrote to SALUS advising that Ms Thomson had not returned to work and they had been unable to establish any dialogue with her, although they understood she was receiving psychiatric treatment. They requested that an appointment be made to see her with a view to assisting her in returning to work.

28. Having assessed Ms Thomson, Dr Lando of SALUS wrote to Barlinnie on 27 February 2002 as follows: 

“…I would consider this lady to be unfit for her current employment. Normally after an absence of one year with a certified psychological illness I would be suggesting that it is unlikely that she would manage a return at any point in the future. I think in this lady’s case however, the intercurrent pregnancy has shifted these timescales to a longer period. There is also the added complication that because of the pregnancy and because of the situations after the birth she is unable to access full treatment for her condition. This again is likely to significantly delay her normal recovery progress.

Even making allowances for the pregnancy and the period afterwards, I think it is unlikely that this lady will manage a return to work in the near future. I think it is reasonable however, to give her additional time so I will review her in 8 weeks. I have indicated that if she is not beginning to show signs of improvement then it is going to be likely that she will not manage a return in the foreseeable future. …”  

29. On 8 April 2002, Ms Thomson appealed against the decision not to award her injury benefits under Stage 1 of IDR. She said that both her GP and the psychiatric nurse she had been seeing would be happy to provide evidence to support her claim, however she was unsure of what information should be provided.

30. On 18 April 2002, Dr Lando reviewed Ms Thomson again and, on the same day, wrote to Barlinnie confirming that Ms Thomson remained unfit for any role within the Prison Service at present. He advised that he was unable to state that her inability to return to work was permanent. He further stated that he had also discussed ill-health retirement with Ms Thomson, although his view was that she would not qualify for such an award since she had never had a formal specialist assessment.

31. On 19 April 2002, SPS wrote to SALUS advising that Ms Thomson had appealed against the decision not to award her injury benefits under Stage 1 of IDR and requested that her papers be reviewed again by BMI. A copy of Ms Thomson’s letter of 8 April 2002 was also forwarded to SALUS.

32. On 26 April 2002, SALUS wrote to Ms Thomson requesting her consent to approach her GP/Consultant for additional information in respect of her Injury Benefits claim. Ms Thomson signed and returned the consent form on 14 May 2002, which was received by SALUS on 16 May 2002. There is no evidence that SALUS wrote to Ms Thomson’s GP/Consultant at this time.

33. On 29 April 2002, SALUS sent Ms Thomson’s papers to BMI for review in respect of her Injury Benefits claim. 

34. On 30 April 2002, SPS requested that an independent psychiatric assessment be carried out with a view to ill-health retirement on a compulsory basis. 

35. On 13 May 2002, BMI replied to SALUS’ letter dated 29 April 2002, advising that, based on the information held in the file and in the absence of any robust new evidence, their opinion remained unchanged and they were unable to support a Section 11 award. 

36. On 29 May 2002, Ms Thomson was examined by Dr Cooper, a Consultant Psychiatrist, to assess her suitability for ill-health retirement. Ms Thomson told Dr Cooper that her problems began after she had informed her employer that she was pregnant. Ms Thomson related to Dr Cooper the events of early January 2001 together with details of other difficulties she had previously during her career in the SPS. The Background History section of Dr Cooper’s concludes as follows : 

“Background History

”She claimed that all this had no effect on her health however and apart from feeling “down” for some weeks following her brother’s death 3 years ago, she appeared to cope with the stress of the job well enough.”  

Dr Cooper diagnosed that Ms Thomson was suffering from depressive illness but said that, in the absence of exposure to drug therapy, it was difficult to form an opinion on the prognosis. 

37. On 12 August 2002, SPS sent SALUS an application to be forwarded to BMI in order that they may consider Ms Thomson’s eligibility for ill-health retirement.

38. On 13 August 2002, SALUS wrote to BMI concerning their letter of 13 May 2002, requesting clarification that new medical evidence had been considered in respect of Ms Thomson’s application for Injury Benefits, and whether further information would be appropriate.

39. Dr Charlson of BMI replied on 10 October 2002, saying that Ms Thomson’s case had been referred to them for two reasons. Firstly, for BMI to consider the application for compulsory medical retirement, which they said at that point, would not appear to be a likely outcome. The second element was the request to review the decision in 2001 not to support Ms Thomson’s claim for Injury Benefit. The letter concludes: 

“…I have reviewed the information within the case file including the case notes made by Dr Henderson on 29 January 2002 (sic). These specifically refer to a period of anxiety associated with a specific event in 1989 (sic). I have also read the letter from Dr Cooper, Consultant Psychiatrist. Ms Thomson maintains that her absence due to depression is solely and directly related to events that occurred whilst at work on 3 and 4 January 2001. As I stated in my report of 20 June 2001, I have difficulty in stating that an individual in Ms Thomson’s circumstances could have depression that is solely and directly related to the duties of her grade or activities reasonably incidental to it. Such a decision would seem to indicate that Ms Thomson’s pregnancy had no bearing whatsoever either in her claim or in her associated medical condition. I do not believe therefore that the evidence points to sole attribution of the events she has outline in her statement of application.”

40. Before returning the case to SALUS, Dr Charlson referred the case to Dr Saravolac, an accredited Specialist in Occupational Medicine, who examined Ms Thomson on 7 November 2002. Dr Saralovac said in her letter to Dr Charlson that Ms Thomson had told her “that she was the only female officer in her shift and it took her a long time to be accepted by her male colleagues. She remembered small things that had happened over the years whereby she felt she was discriminated against for being female, such as male comments in her presence.” Dr Saravolac agreed with Dr Charlson’s findings, that Ms Thomson was unfit to resume any kind of duties, but that she was likely to benefit from further robust treatment. Dr Saravolac also had difficulty in stating that Ms Thomson’s symptoms were solely and directly related to the duties of her grade, or activities reasonably incidental to it.

41. On 28 November 2002, Dr Charlson confirmed to SALUS that his opinion regarding Ms Thomson’s Section 11 award remained unchanged, on the basis that there was evidence both of a previous history of depressive illness and other situational factors, which he would find difficult to state were related to the duties of Ms Thomson’s grade or activities reasonably incidental to it.

42. On 23 January 2003, Ms Thomson wrote to Barlinnie, giving a lengthy account of how she had been humiliated and discriminated against throughout her employment. Ms Thomson said that the incident in the gatehouse was yet another example of the abuse she had suffered and the final straw which led to the depression she now suffered from. Ms Thomson described in great detail how she had felt abused and humiliated throughout her eight year career as the only female officer working with 180 to 250 male prisoners. She cites many incidents where she felt she was threatened, sexually harassed and bullied.

43. Ms Thomson attended a capability interview with SPS on 24 January 2003, where she advised that she would be appealing against the decisions not to award her ill-health retirement and Section 11 Injury Benefits. 

44. On 21 February 2003, SPS wrote to Dr Allan, Ms Thomson’s GP, requesting further information. Dr Allan was asked to cover the following points: 

· Diagnosis, treatment and prognosis.

· Details of any specialist referrals and outcomes.

· Long-term residual effect, and any adjustments to the workplace which would be of help.

· Whether returning to the workplace would pose a risk to her health.

45. Dr Allan responded on 24 March 2003 as follows:

“..I can confirm that Jennifer is suffering from depression and agitation.

This is long standing dating back to the birth of her daughter in August 2001. She is currently being treated with antidepressants and attends Portland Hospital. She is in regular contact with Community Psychiatric Nurses and support agencies. These are beginning to help her a little. In my opinion she is not fit to return to work for the foreseeable future. 

The question of her returning to work is a very delicate issue. I understand that Jennifer is currently in dispute with her employers. I feel that returning to Barlinnie would be, eventually, extremely traumatic for her. I cannot see her work role would be changed significantly at Barlinnie. I am not sure she would be able to work for the service in another prison in the near future.” 

46. On 28 March 2003, SALUS, having reviewed Dr Allan’s report, advised SPS that they considered Ms Thomson to be permanently unfit for her employment with SPS.

47. On 10 June 2003, Levy & McRae, Ms Thomson’s legal advisers, submitted a report, dated 5 June 2003, from Ms Thomson’s Consultant Psychiatrist, Dr Wylie. They referred to Ms Thomson’s appeal against the refusal to award her Injury Benefits and requested that Dr Wylie’s report also be considered in connection with her appeal against the refusal to support medical retirement. Dr Wylie’s report concludes: 

“…Ms Thomson described to me considerable stressors within the work environment that covered virtually her whole employment with prison services that escalated towards the end. 

She described feeling anxious going into work as a result of this, wondering what would happen. …She describes an increasing anxiety, symptoms which developed over six years with diminished interest. …

OPINION

Ms Thomson describes to me the development of psychological symptomatology in the course of her employment resulting in going off work on 4 January 2000 (sic) . Such symptomatology was consistent with a diagnosis of a Depressive Disorder. …

I base this diagnosis upon Ms Thomson describing to me a pervasively low mood, loss of interest and pleasure in most activities, diminished appetite, a feeling of fatigue, diminished concentration, some thoughts of suicide, diminished libido and anxiety, in particular when thinking of returning to work. …

The genesis of the depressive disorder lies within her perception of her treatment within the prison service and the stressors she experienced therein. While there has been some improvement on Venlafaxine, I would expect such improvement to continue and with continued psychiatric input and further improvement in her clinical condition over the next six months.

However given that the stressors that precipitated this depressive disorder lay within the prison service, returning to work even when well, may be a sufficient stress or to cause a relapse if her working conditions have not changed.

I am thus of the opinion that the depressive disorder from which Ms Thomson suffers occurred in the course of her official duties as a prison officer and the stresses she experienced therein. I note that there is a previous reference in 1999 in her General Practitioner medical notes that the general practitioner considered that she may be suffering from depression. I note, however, that there is little in the records to substantiate this and in any case this occurred within the period of work within the prison service during which she was attempting to cope with a developing depressive disorder and was exhibiting a façade over her symptomatology.

It is my opinion, that Ms Thomson’s absence from work since 2 January 2001 (sic) is due to the depressive disorder as described above. ….”

48. On 13 June 2003, SPS sent the letter of 10 June 2003 and enclosures to SALUS together with a Medical Retirement Application form and Job description. The letter refers to ‘an Appeal against the refusal of medical retirement’.

49. On 23 June 2003, SALUS referred the case to BMI for consideration. BMI responded on 3 July 2003 that, based on the opinion of Dr Wylie, ill-health retirement should be declined.

50. Ms Thomson was dismissed on capability grounds on 17 August 2003.

51. On 12 September 2003, Levy & Mcrae, appealed against the decision not to award ill-health retirement and asked for Ms Thomson’s case to be considered under Stage 2 of IDR.

52. Ms Thomson’s case was again reviewed by Dr Sheard, the Director of Occupational Medicine at BMI, who considered all the previous medical evidence along with Dr Wylie’s report, and concluded, on 29 September 2003, as follows :

“…I have reviewed the medical information on the file. This consists of psychiatric reports from different psychiatrists. The first dated 3 [5] June 2003 is from her treating psychiatrist. The second is dated 19 May 2003 and appears to be submitted in support of her request for ill health retirement, it does not appear to come from a treating psychiatrist. This report has already been seen by BMI Health Services with regard to ill health retirement applications but not for injury benefit purposes. The report is of value as the psychiatrist indicates he has seen Ms Thomson’s full general practitioner’s records.

There is no report from the general practitioner on file. There are clinical notes made by the occupational physicians on 3 occasions. Of particular interest are those made by the occupational health provider on 29 January 2001, shortly after her sickness absence commenced and by a BMI Health Services’ Accredited Specialist on 7 November 2002 with regard to an ill health retirement application. 

I note that the Scottish Prison Service accept that the handling of Ms Thomson’s circumstances in late December 2000 and early January 2001 might have been improved. This, to my mind, suggests that there is evidence of an event, a series of incidents or 3rd party behaviour. This appears to be both temporally and causally related to Ms Thomson’s absence.

In the past my colleagues have been unable to support an Injury Benefit Award. I enclose copies of the reports dated 20 June 2001, 13 May 2002, 10 October 2002 and 28 November 2002 for completeness. You will see that they are not persuaded that sole attribution has been demonstrated. This decision appears to be based upon information in the face to face consultation notes which indicates that this lady’s circumstances are “mainly managerial but she is somewhat fragile having had no real counselling as such after her brother’s unfortunate death”. There is also evidence of anxiety in 1989 although the circumstances of the same are unclear. The second psychiatrist’s report also indicates this lady shows symptoms of anxiety for the last 6 years or so. In the circumstances I can understand my colleague’s hesitancy in supporting the contention of sole attribution.

Having read Ms Thomson’s version of events it does appear that she perceived significant pressures and strains over her whole period of employment with the Scottish Prison Service. I do not believe my colleagues have previously considered these circumstances. It is not clear whether they were aware of her perception when previously considering the issues of December 2000 and January 2001. I note the Scottish Prison Service has made no comment with regard to Ms Thomson’s complaints of ongoing harassment.

I have thought about this lady’s case at some length. I have discussed it with a senior colleague. I can find no evidence that the anxiety in 1989 had a significant impact on her health. It clearly did not stop her recruitment in October 1992. There is little evidence that the death of her brother caused significant reduction in her mental well being. In the circumstances I do not believe that this should be considered as a precipitating cause of her illness.

Miss Thomson makes a strong representation for continued harassment and indicates that the circumstances of December 2000 and January 2001 were the “final straw”. I therefore believe that we ought to consider the wider nature of her complaints.

I would not be minded to support an Injury Benefit Award on sole attribution criteria for the incidents of December 2000 and January 2001 given the psychiatrist’s view that this lady showed symptoms and signs of anxiety for 6 years. I also believe that her brother’s death and her pregnancy are likely to have had an impact upon her mental well being at the time. However, if her other perceptions are accepted by the Scottish Prison Service there may be a case for a temporary award if her difficulties predate 01 April 1997 (under direct attribution) or if you consider her issues arise from activities reasonably incidental to her duty. I would be minded, on the balance of probabilities, to support a temporary award.

I note that, to date, Ms Thomson has not been deemed to have a permanent medical condition. This opinion appears to be confirmed by the psychiatrist reports. In the circumstances I can see no need for any permanent award if a temporary award were to be accepted. …”

52.
The Stage 2 IDR application was considered by CSP in their capacity as scheme manager and their decision was given on 14 October 2003. Ms Thomson’s appeal was refused on the following grounds:

“Initially Miss Thomson said the events of 3 and 4 January 2001, when she moved to the gatehouse after announcing her pregnancy, caused her mental illness. CSP have to decide whether these events constitute a qualifying injury. At that time, to qualify for benefit Miss Thomson had to sustain an injury in the course of official duty that was solely attributable to the nature of the duty or arose from an activity reasonably incidental to it. However, the available medical evidence refers to Miss Thomson suffering signs and symptoms of anxiety for a number of years. The medical adviser also states that significant life events linked with her pregnancy would have impacted on Miss Thomson’s mental health. Given this background CSP do not find that Miss Thomson’s injury is solely attributable to her duties or arose from an activity reasonably incidental to it. Too many other competing causes exist. CSP therefore find that the events of 3 and 4 January 2001 did not cause a qualifying injury.

However, in her letter of 23 May 2003 (paragraph 24) Miss Thomson complained of harassment and discrimination dating back to the beginning of her career that have in effect caused her mental ill health. At that time rule 11.3(I) required that the injury be directly attributable to official duty or arise out of an activity reasonably incidental to it. This test is less restrictive than that of sole attribution. But evidence still needs to exist to show that the events, rather than the individual’s perception of them, actually occurred in the way described. Some medical evidence does exist to suggest a link between the onset of Miss Thomson’s illness and her perception of events during her career. However, CSP have seen no other evidence to support Miss Thomson’s perceptions. As such CSP, do not find that Miss Thomson has suffered an injury directly attributable to official duty.

CSP understand from Barlinnie that the door remains open for Miss Thomson to contact them about the events she described in her letter of 23 May 2003. Should Miss Thomson provide them with greater detail they would undertake an investigation. This investigation could provide evidence to suggest that Miss Thomson did sustain a qualifying injury. However, even if Barlinnie could substantiate Miss Thomson’s recollections, and find that she did sustain a qualifying injury, CSP think it is unlikely that she would qualify for benefit. Once a member has left their employment, having sustained a qualifying injury, their administrator must ask BMI to assess the extent to which it impairs their earning capacity. During the investigation of Miss Thomson’s complaint BMI have seen psychiatric reports that indicate she does not have a permanent condition. Given her young age, her earning capacity is unlikely to be appreciably affected by any qualifying injury. As such she would not qualify for injury benefit.”

SUBMISSIONS
53. In response to this application CSP point out that the door remains open for Ms Thomson to work with SPS in exploring her feelings of harassment and bullying. However, they also reiterate that, even if they did agree that she had a qualifying injury, she may be entitled to an extension of paid sick leave, but she would not be entitled to receive an injury benefit annual allowance. This is because the medical evidence suggests that she does not have a permanent condition and, given her age and the likelihood of a good recovery, her earning capacity is not appreciably affected.

54. On behalf of Ms Thomson, Levy & McRae responded that, whilst it was correct that Ms Thomson initially identified the events that followed the announcement of her pregnancy as having caused her injury, on reflection and following treatment, it became clear that the genesis of her illness lay in a number of stressors that occurred in the course of her service and culminated in the incident which took place following the announcement of her pregnancy. They say: 

· There is sufficient evidence to conclude that she was suffering from a developing depressive disorder over the 6 year period as identified by Dr Wylie and therefore it is appropriate that her application be considered under the direct attribution test.

· There is no dispute that Ms Thomson has sustained a psychiatric illness. The issue appears to be the cause of the illness. CSP suggest that two external factors are the cause – the death of Ms Thomson’s brother and the six year history of anxiety. Levy & McRae contend that the six year history relates to the development of symptoms caused by stressors within her work environment, and point out that Dr Wylie notes in his report that she appears to have coped well after her brother’s death, and there is no suggestion in his report that it contributed to the development of her illness. Further, Dr Wylie has confirmed that her depressive disorder occurred in the course of her official duties. 

· Several of the events described in Ms Thomson’s letter of 23 January 2003, were matters of fact and could easily have been checked.

· Ms Thomson did not wish to engage in a further investigation into her complaints as she has not felt well enough or robust enough to do so.

· Ms Thomson accepts that her position is weaker in respect of a permanent award. Ms Thomson’s profession was that of a residential prison officer and she is permanently incapacitated from performing that role. Therefore it is likely that her earnings capacity has been permanently impaired.

55. Levy & McRae further responded as follows :

· The evidence taken into account in respect of a pre-existing condition appears to derive principally from entries made in medical notes in respect of heath problems in 1989. They point out that there is no such reference to 1989 in the case notes made by SALUS on 29 January 2001. 

· Levy & McRae provided confirmation from Ms Thomson’s GP which confirms that the entry in her GP notes which states ‘still complaining of night sweats – impression – anxiety with depression’ was entered onto Ms Thomson’s notes on 25 August 1999 and therefore it is factually incorrect that Ms Thomson had a depressive disorder dating back to 1989.

· There is no reasonable objective evidence upon which to base a finding that Ms Thomson’s depressive disorder was caused by any factor external to her career with SPS.

· There is no reasonable basis upon which to refuse Ms Thomson’s application for a temporary award to cover the period of sickness absence commencing January 2001 in accordance with Dr Sheard’s comments in his report of 29 September 2003.

56. CSP further responded as follows: 

“The new evidence is that the psychiatrist’s report contains an error in recording the date of Miss Thomson’s previous episode of reduced mental health. Miss Thomson’s GP notes show that this was in 1989 not 1999. This does not significantly alter the facts of the case. But it does in our view weaken Miss Thomson’s case. The fact that Miss Thomson had a reduction in her mental health so close to the event which she says caused her injury shows that she did have a vulnerability to distress. This does not alter our view that Ms Thomson has failed to show that her duties are the sole cause of her injury.”   

CONCLUSIONS

57. For Ms Thomson to be entitled to injury benefits or SLE she must have suffered a qualifying injury. The first part of the criteria is that the injury must have been sustained in the course of official duty.  If that condition is satisfied then the next criterion is whether the injury is caused by the nature of the duty or an activity reasonably incidental to it.  For injuries sustained after 1 April 1997, that must be the sole cause and for injuries sustained before 1 April 1997 it must be the direct cause. 

58. The criteria present particular difficulties where no single incident can clearly be identified as the cause of the condition which is said to be a qualifying injury. Even where there has been some particular incident in the course of employment there can be difficulties in establishing whether that incident caused the condition or whether the condition was pre-existing or caused wholly or in part by external factors.

59. There appears to have been a certain amount of confusion caused over the entry in Ms Thomson’s GP notes which refers to a previous history of depression. It is now clear the entry was made in 1999 and not 1989. I must therefore consider whether the typographical error was sufficiently misleading so as to lead the decision-makers to reach a conclusion based on incorrect information. The error was made in Dr Charlson’s letter to BMI dated 10 October 2002. It would seem that it was only Dr Sheard of  BMI who was misled by the error as he comments in his report dated 29 September 2003, “I can find no evidence that the anxiety in 1989 had a significant impact on her health. It clearly did not stop her recruitment in October 1992”. However, it is CSP who is the decision-maker and there is no evidence to suggest that the comment made in Dr Sheard’s report of 29 September 2003 led CSP to conclude that Ms Thomson’s depression pre-existed her employment with SPS.

60. I am critical of the approach taken when Ms Thomson’s application was reviewed in April 2002. Ms Thomson, in her letter dated 8 April 2002, asked SPS to approach her GP and her psychiatric nurse for medical evidence. She alerted them to the fact that she was under psychiatric supervision and indicated who could have given a further view of her condition at that time. Instead Ms Thomson’s request appears to have been ignored and her application was turned down on the basis that there was no ‘robust new evidence’. 

61. Had further medical evidence been obtained at that time, SPS may well have become aware then of the array of other issues, including bullying and harassment, which Ms Thomson set out in her letter of 23 January 2003, rather than some months later. It is only in the second review of Ms Thomson’s application in September 2003, having obtained medical evidence from Dr Cooper, a Consultant Psychiatrist, that Dr Sheard alludes to the possibility that other factors during Ms Thomson’s employment may have contributed to her current condition. Dr Sheard says that there is little evidence that the death of her brother caused a significant reduction in her mental well being. He concludes that he might support an award for temporary injury benefits but not for permanent injury benefits, on the basis that none of the specialists have yet confirmed Ms Thomson’s condition to be permanent.

62. In the light of Dr Sheard’s advice, CSP considered the whole picture, and, whilst they accept that some medical evidence does exist to suggest a link between the onset of Ms Thomson’s illness and her perception of events during her career, they say they have seen no other evidence to support Ms Thomson’s perceptions. They say that the door remains open for Ms Thomson to discuss her perceptions with Barlinnie, which could provide evidence to suggest that Miss Thomson did sustain a qualifying injury.

63. There is no dispute that an incident occurred on 3 and 4 January 2001. Nor is there any significant dispute about Ms Thomson’s medical condition. There is a dispute as to whether Ms Thomson’s condition is a result of that incident or, as she later claimed, from her employment in general.

64. Having gained medical advice, it is the decision-maker who must weigh the opinions given to them and come to their own view as to whether an injury is caused by the nature of the duty or an activity reasonably incidental to it. The view taken by the decision-makers in this case is not perverse, in the sense of being unsupported by evidence to substantiate the crucial question of causation in terms of both the incident and the nature of Ms Thomson’s employment itself. Nor is there any suggestion that they have failed to take such evidence into account.

65. As far as the incident itself is concerned, there is sufficient medical evidence of a previous bout of depression to preclude any finding that the decision to deny her the injury benefit on that basis was perverse.

66. CSP accepts there may be grounds for saying that there is a link between the onset of Ms Thomson’s illness and her perception of events during her career.  However, that is not the same as saying there is a causal link. With the exception of Ms Thomson’s letter of 23 January 2003 and the information she herself related to Dr Cooper and Dr Saravolac, there is little to support the view that there is any causal link between her employment and the anxiety from which she suffers. And although Ms Thomson cited many incidents of bullying and harassment, and she says she felt abused and humiliated throughout her eight year career, I have seen no evidence that she sought to raise these issues at the time, or until subsequent to the events of January 2001. 

67. Levy & McRae contend that there is no reasonable basis upon which to refuse a temporary award. The criteria for injury benefits, be they permanent or temporary, is that the member must have suffered a qualifying injury. Dr Sheard in his report dated 29 September 2003 commented “that there may be a case for a temporary award if her difficulties predate 01 April 1997 (under direct attribution) or if you consider her issues arise from activities reasonably incidental to her duty. I would be minded, on the balance of probabilities, to support a temporary award.” Dr Sheard is correct in his interpretation of the Regulations but, as I have said in the previous paragraph, I have seen no evidence that Ms Thomson sought to raise work related concerns at the time, or until subsequent to the events of January 2001. It follows therefore that an award for temporary benefits cannot be supported either.   

68.
I do not therefore uphold Ms Thomson’s complaint.

CHARLIE GORDON

Deputy Pensions Ombudsman

31 August 2005
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