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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mrs L Crooks

	Scheme
	:
	St Ives Pension Scheme

	Employer
	:
	Clays Limited

	Trustees
	:
	St Ives Pension Scheme Trustees Limited


MATTERS FOR DETERMINATION 
1. Mrs Crooks alleges that the Employer and the Trustees have incorrectly refused her an ill-health early retirement pension (IHERP) to which she claims to be entitled on  grounds of total incapacity.  She seeks an IHERP, backdated to the date on which her employment ended.  Mrs Crooks also complains that the decision has caused her anxiety, and to feel that she has been victimised by the Employer.   

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. The Employer’s conduct lies within my jurisdiction only in relation to its actions in connection with Mrs Crooks’s pension entitlement. 

RELEVANT SCHEME PROVISIONS

4. The Scheme’s Definitive Trust Deed and Rules are dated 23 April 1991.  Rule 10. RETIREMENT BEFORE NORMAL PENSION DATE, as far as is applicable to this application, reads as follows:

“10.1
A pension calculated in accordance with Rule 10.2 will be paid to a Member who retires from Service with the consent of the Principal Employer and the Trustees before Normal Pension Date by reason of serious ill-health evidenced to the satisfaction of the Trustees and will be payable with effect from the date of retirement.

10.2 The amount of the pension payable to a Member under Rule 10.1 shall be that Member’s Qualifying Pension provided that the pension payable under this Rule shall be at least equal to the actuarial equivalent of the pension in respect of the Member which would have been payable at Normal Pension Date under the provisions of Rule 16.”

5. Certain of the Scheme Rules were amended by means of a Deed of Amendment dated 7 December 2000.  Rule 2.1.9 of the Deed of Amendment, as far as is applicable to this application, reads as follows:

“With effect from the date of this Deed in respect of Participating Members at that date and persons who became Participating Members after it:-

2.1.9.1 Rule 10.1 of the General Rules is deleted and replaced by the following:-

10.1(a)  Subject to Rule 10.4, and subject to the consent of the Principal Employer and the Trustees, any Member who has become in the opinion of the Employer and the Trustees incapable of discharging his duties by reason of Total or Partial Incapacity, and who retires from Service in consequence, shall (unless he would be eligible for benefits under any permanent health insurance or similar scheme of the Employer) be entitled to an immediate pension in accordance with this Rule 10.1.

(b) Unless otherwise stated in the Special Rules, if the Employer and Trustees believe the Member is incapable of discharging his duties due to Total Incapacity, the Member shall be entitled to immediate payment of his Scheme Pension as calculated in accordance with the Special Rules, but as if he had remained in Pensionable Service until Normal Pension Date, although on the basis of his Pensionable Salary at date of retirement.

(c) If the Employer and Trustees believe the Member is incapable of discharging his duties due to Partial Incapacity, but not Total Incapacity, the Member shall be entitled to payment of his Scheme Pension with no enhancement of Pensionable Service to Normal Pension Date, but his pension will be reduced to allow for his age at retirement in accordance with Rule 10.3.

(d) For the purpose of this Rule

(i) Total Incapacity means permanent ill-health or incapacity which renders it impossible for a Member to continue his current employment or undertake any other occupation including self employment

(ii) Partial Incapacity means permanent ill-health or incapacity which is sufficiently serious to prevent the Member from following his normal occupation or any other occupation with any of the Employers.

(e) The Trustees may withdraw, suspend or reduce a pension awarded under this Rule if there is an improvement in the Member’s health or if he is able to carry on employment, whether with the Employer or otherwise.

(f) The Employer and the Trustees have the right to review the condition of any Member awarded a pension under this Rule by correspondence between their own medical adviser and the general practitioner caring for him to confirm the continuing incapacity of the Member.  The Employer and the Trustees may require the Member to undergo an examination by a qualified medical practitioner named by them and may accept a certificate by such practitioner that he has recovered from his incapacity to any extent as conclusive evidence of such recovery.  If a Member to whom this provision applies refuses or neglects to undergo such examination within one month after being required to do so by the Employer or the Trustees (or within such longer period as they may allow) they may exercise any discretion conferred upon them by this Rule on such assumption as to his recovery from his incapacity as they think fit.

(g) A decision of the Trustees or Employer under this Rule shall be final and binding.”

6. The only Scheme booklet Mrs Crooks had ever been given contained a section on ILL HEALTH RETIREMENT.  This included the following wording, followed by an example:

“You may retire at any time before Normal Retirement Date due to serious ill-health or incapacity with the consent of the Company and the Trustees.

“An immediate pension will be payable based on the Pensionable Service which you would have completed had you remained in service until Normal Retirement Date and your Final Pensionable Salary at the date of your actual retirement.  The pension will not be reduced to take account of its early payment.”

MATERIAL FACTS

7. Mrs Crooks began working for the Employer as a temporary administrative assistant in January 1995.  She was offered, and accepted, a permanent contract of employment in June 1997 as a full-time employee.  From that time she became eligible to join the Scheme and became entitled to company sick pay.  Mrs Crooks declined to join the Scheme on 19 February 1998, but applied to join on 14 June 1999. 
8. Mrs Crooks began a period of sick leave shortly after joining the Scheme and her entitlement to company sick pay ran out in December 1999. Thereafter she never returned to work. 
9. Mrs Crooks was informed by the Employer in August 2000 that her position was to be made redundant on 21 August 2000 but that this did not necessarily mean that she herself would be made redundant on that date.  

10. On 28 February 2001 Dr Self, Mrs Crooks’s GP, advised the Employer that Mrs Crooks had presented with hepatitis in September 1999, and had been diagnosed as having chronic auto-allergic hepatitis.  This condition appeared to be resolving spontaneously and her liver function had significantly improved in the previous few weeks.  Mrs Crooks was also suffering from depression, for which she was receiving a small dose of antidepressants.  Dr Self expected Mrs Crooks to improve gradually, thanks to the antidepressant therapy, and it appeared that her hepatitis was at the time quiescent.

11. On 21 March 2001 Dr Self told the Employer that she anticipated that Mrs Crooks would make a recovery, and that she hoped that Mrs Crooks would be fit to return to work in 3-6 months’ time.  

12. Mrs Crooks entered into a Compromise Agreement with the Employer, to the effect that her employment would terminate on 28 June 2001 for reasons of ill-health.  Mrs Crooks signed the Compromise Agreement on 14 September 2001, in full and final settlement of any claims she might have against the Employer.  The Agreement provided a caveat for any claim she might have under the Scheme but contained confirmation from Mrs Crooks that at the time of signing she was not aware of any circumstances giving rise to a claim in connection with her membership of the Scheme.   

13. Mrs Crooks, through her solicitors Sprake & Kingsley, asked for an IHERP to be granted to her but the Managing Director of the Employer, in an internal company memorandum, stated that he had no plans to suggest the Trustees and the Principal Employer (St Ives plc) that an IHERP be provided, as he felt her hepatitis had not contributed to a permanent breakdown in health.  Without a recommendation from the Employer an IHERP would not be considered.  Sprake & Kingsley wrote to St Ives plc, asking for the decision to be reconsidered, and, in support of the application, provided a letter from Dr Self.  Dr Self explained that Mrs Crooks was being treated with a course of steroids for her chronic hepatitis, and that it was impossible at that stage to predict the outcome of the treatment.  If, however, the treatment was successful, and her condition did not relapse, she felt that Mrs Crooks might be able to return to work either for her current employer or in an alternative employment.  Dr Self anticipated that Mrs Crooks would make a full recovery from the depression from which she had also been suffering.  
14. Punter Southall & Co (Punter Southall), the Scheme’s administrators, confirmed to Mrs Crook’s OPAS Adviser that Mrs Crooks had made an application for an IHERP, which the Employer had considered.  On the basis of her GP’s letters of February and March 2001 the Employer had confirmed in writing to the Principal Employer and the Trustees that it did not intend to propose Mrs Crooks for an IHERP.  

15. The adviser suggested that, in accordance with the wording of Rule 10.1(a), the Trustees, as well as the Employer, should have considered whether Mrs Crooks was entitled to an IHERP.  The Trustees, therefore, agreed to review the medical evidence to decide whether, in their opinion, Mrs Crooks had qualified for an incapacity pension at the time she left service.  A sub-committee of the Trustees  met and had decided, unanimously, that Mrs Crooks did not qualify for an IHERP by reason of permanent total or partial incapacity.  

16. Mrs Crooks appealed under stage 1 of the Internal Dispute Resolution (IDR) procedure, but received a negative response.  Under stage 2 she said that the medical evidence on which the decision had been based did not reflect her true medical condition at the time her employment ended, and asked the Trustees to obtain medical evidence that was contemporary at the time her employment ended.  At that time she had been anxious to remain in employment, and Dr Self had been aware of this.  The Trustees decided that Mrs Crooks should be examined by Dr Ferrante, the Employer’s doctor.  

17. Before the examination Dr Ferrante was asked to advise whether Mrs Crooks was, in June 2001, either partially or totally incapacitated, in accordance with the Scheme Rules.  It was pointed out to Dr Ferrante that, in March 2001, Dr Self had told the Employer that she hoped that Mrs Crooks would be fit to return to work in 3-6 months’ time – see paragraph 9. 

18. Mrs Crooks was examined by Dr Ferrante in September 2003.  In his report Dr Ferrante set out the history of Mrs Crooks’s illness.  Dr Self had thought that Mrs Crooks had chronic liver disease and had referred her to Dr Fellows, a consultant gastroenterologist at the Norfolk and Norwich Hospital.  He diagnosed chronic active hepatitis.  Mrs Crooks had remained under the regular care of Dr Fellows.  Early in 2001 Mrs Crooks had suffered an episode of shingles.  Treatment had to be abandoned because of its effect on her liver function.  Also during the early part of 2001 Mrs Crooks had developed a reactive depression, came under the care of Dr Tucker and had been on cognitive behavioural therapy since that time.  

19. Dr Ferrante stated that Mrs Crooks’s condition was improving, that her liver function tests had stabilised and that her depression was improving.  He wrote:

“It is my opinion that the combination of severe liver disease, depression and shingles at or around the time in question i.e. June 2001 meant that Mrs Crooks was totally incapacitated as defined by the rules of the St Ives plc pension fund.

“She remains totally incapacitated under the scheme rules but it is possible in the next year or two that she could carry out some remunerative work of an administrative kind.  However, at best, this would be part time.”

20. Dr Ferrante also asked for further information from Drs Self, Fellows and Tucker.  

21. Shortly after the examination Dr Self wrote to Dr Ferrante.  Her letter contained the following:

“With regard to your specific question; in June 2001 Mrs Crooks would have been completely incapacitated and unable to carry out her job.  She was suffering from severe fatigue and was housebound for several months.  She needed considerable help from her family at that time preparing food, dressing and could only walk very short distances.

“Her general condition has improved since that time although she does remain partially incapacitated.”

22. Dr Fellows confirmed the history of persistent hepatitis and the diagnosis of clinical depression, which he believed had not resolved.  He gave no indication of current disability or prognosis.  It is understood that Dr Ferrante received no response from Dr Tucker.

23. The Chairman of the Trustees asked Dr Ferrante in November 2003 whether Mrs Crooks could, at the present time, do any work.  He said that she could, as long as it was sedentary, part-time and a job requiring little physical or intellectual capacity, “ideally a home-based role, maybe at a PC station for example.”  

24. The Trustees then considered Mrs Crooks’s application under stage 2 of the IDR procedure. She was told that a majority of the Trustees had decided that, at the time of her departure, she was partially incapacitated, to the extent that she was prevented from following her normal occupation with the Employer.  The Trustees had unanimously rejected the notion that she had been totally incapacitated from undertaking some other form of employment, including self-employment. She was advised that if she wished to seek the agreement of the Employer to the payment of a partial incapacity pension she should contact the Managing Director.  

25. In response to a question from the OPAS adviser, the Chairman of the Trustees said that, in reaching their decision that Mrs Crooks had been partially (rather than totally) incapacitated, the Trustees had taken account of the medical evidence provided and of Mrs Crooks’s statement, in the Compromise Agreement, that, in September 2001, she was not aware of any circumstances giving rise to a claim under the Scheme.  Dr Ferrante had confirmed that Mrs Crooks could now take up some form of light employment, and the Trustees had looked at the totality of the circumstances relating to Mrs Crooks, from 2001 to late 2003, in reaching their decision.  
26. In response to the matter being referred to me McKenna, representing the Employer and the Trustees, stated that Dr Ferrante had been specifically asked to determine whether or not Mrs Crooks “was as of June 2001 incapacitated either partially or totally.” Dr Ferrante had concluded that Mrs Crooks was totally incapacitated under the Rules of the Scheme as at June 2001, although he had also stated that she might be able to work within the next year or so. 

27. They also asked for it to be borne in mind that the Employer and the Trustees had acted reasonably, promptly and courteously at all times in responding to Mrs Crooks’s complaint.

28. Mrs Crooks has informed me that since leaving the Company her medical condition had worsened and that she had been unable to obtain life assurance cover in connection with her mortgage.  Mrs Crooks had been unable to work since September 1999, when her illness first started.  

29. In response to my enquiries Dr Ferrante said that although he had referred to Mrs Crooks being totally incapacitated in June 2001, he had not considered her to be permanently incapacitated as her clinical condition was treatable.  When he examined Mrs Crooks in 2003, therefore, it was his opinion that her condition would not permanently disable her from gaining useful employment.
30. Mrs Crooks has at no time asked the Employer to recommend her to the Principal Employer for a partial disability pension, as it was a total disability pension that she was seeking.

31. No announcement appears to have been issued to members about the change in incapacity benefits, but McKenna states that Scheme booklets issued after the date of the Deed of Amendment would have contained the new provisions.  
32. Mrs Crooks sought a more recent report from Dr Fellows to be considered but tells me he could not say that Mrs Crooks was permanently totally incapacitated at the time she left service. 
CONCLUSIONS

33. As no announcements were issued to Scheme members to advise them of the change to the provision of incapacity benefits and as Mrs Crooks did not receive any new Scheme booklets she was, understandably confused by the response she received when she sought payment  of an incapacity pension.  The failure to advise Mrs Crooks (and other Scheme members) of the change in the benefit structure constitutes maladministration on the part of the Trustees.  This is particularly the case as neither the old booklet nor the original Rules differentiated between partial and total incapacity or stated that incapacity had to be permanent for an ill-health pension to be payable.
34. Under the amended rule (which was in force at the relevant time) the test to be applied, for Mrs Crooks to be entitled to an ill-health pension, was not whether she was partially or totally incapacitated on 28 June 2001, when her service came to an end, but whether she was at that date permanently partially or totally incapacitated.  As Dr Ferrante has confirmed Mrs Crooks was not regarded as being permanently totally incapacitated as her clinical condition was regarded as treatable. I see no other medical opinion which is inconsistent with that view. 
35. The Trustees were thus entitled to reach their decision that Mrs Crooks should be regarded  as partially incapacitated, as her disability prevented her from following her normal occupation or any other occupation with any of the Employers. 
36. Provided the Employer is in agreement with that decision, it would be open to Mrs Crooks to accept the offer of a partial incapacity pension but, as her period of pensionable service was so short, and as even the pension due at age 65 would be scaled down to reflect its earlier payment, it is not surprising that Mrs Crooks has not taken up the offer.  

37. I have seen no evidence that Mrs Crooks has been victimised by the Employer although I observe that the Employer’s reasoning as to why an IHERP should not be sought (see paragraph 13) bears no relationship to the question which the Employer needed to consider.
38. While I have noted Mrs Crooks’s claim that she has been caused anxiety that seems to me to be largely because she continued to pursue a cause which frankly was hopeless. I do not think she can fairly look to either the Trustees or the Employer for recompense. 

DAVID LAVERICK

Pensions Ombudsman

20 June 2007
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