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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Miss S Williams

Scheme
:
Railways Pension Scheme  (the Scheme) - First Engineering Section  

Respondents
:
Railways Pension Trustee Company Limited (the Trustee)

MATTERS FOR DETERMINATION 

1. Miss Williams alleges that the Trustees failed to take into account a change in the personal circumstances of a deceased member when reaching their decision to distribute death benefits. 

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

PROVISIONS FROM THE TRUST DEED AND RULES DATED 1 OCTOBER 1994

18C Discretionary Death Benefit Trusts

The lump sum death benefit shall be paid to the Member’s (or Ex-Spouse Participant’s) personal representatives unless the Member (or Ex-Spouse Participant) notifies the Trustee irrevocably in writing that he wishes the lump sum to be applied as set out in the following paragraphs.

If the Member (or Ex-Spouse Participant) so notified the Trustee, the lump sum death benefit shall be paid to one or more of the Beneficiaries (as defined below) or used for their benefit in such shares as the trustee decides.  But if the benefit is not paid within 2 years of the member’s (or Ex Spouse Participant’s) death, it shall be paid to the Member’s personal representatives unless there is no will of the Member (or Ex Spouse Participant) under which it shall pass and the successor on the Member’s (or Ex Spouse Participant’s) intestacy is the Crown or the Duchy of Lancaster or Cornwall, in which case no benefit shall be payable.  Interest shall only be added if the Trustee so decides and Inland Revenue limits are not exceeded.

The “Beneficiaries” are the Member’s (or Ex Spouse Participant’s) widow or widower, the Member’s (or Ex Spouse Participant’s) grandparents and their descendants, his spouse’s grandparents and their descendants and the spouses, widows or widowers of those descendants, the Member’s (or Ex Spouse Participant’s) Dependants, any person (except the Crown or the Duchy of Lancaster or Cornwall) with an interest in the Member’s (or Ex-Spouse Participant’s) estate and any person nominated by the Member (or Ex Spouse Participant) in writing to the Trustee.

So long as no one other than Beneficiaries can become entitled, the Trustee may:

(a) direct that all or part of the lump sum be held by itself or other trustees on such trusts (including discretionary trusts) and with such powers and provisions (including powers of selection and variation as the Trustee sees fit, or

(b) direct payment of all or part of the lump sum to the trustee of any existing trust.

A BR Member who made an election under rule 41 of the BR rules shall be treated as having notified the Trustee under this Rule 18C.

MATERIAL FACTS

3. The Pension Trust provides at Clause 2B, 4A and Appendix 5 that each section may set up a Pensions Committee to exercise control over its own arrangements.

4. For those sections that do not establish a Pensions Committee, the Trustee exercises any discretionary powers in respect of that section.  Because the First Engineering Section does not have a Pensions Committee, matters, which need to be referred to the Trustee, are dealt with through a sub group called the Trustee Pensions Committee (the Committee).

5. The Trustee is a corporate body jointly owned by all the participating employers in the railway industry.  The Administrator is a wholly owned subsidiary of the Trustee and is responsible for the day to day administration of the Scheme and acts under delegated authority from the Committee.

6. Mr Mooney, a Member of the Scheme, died on 6 January 2002 aged 42. A lump sum death benefit of £100,800,08 was available from the Scheme together with an amount of £13,719.42 in respect of his Additional Voluntary Contributions (AVC’s). 

7. Mr Mooney had completed a Nomination Form on 22 December 1992 (the 1992 form) nominating Miss Shand, his then partner, as sole beneficiary.

8. At the time of Mr Mooney’s death he was living with his new partner of three years, Miss Williams.  On 7 February 2002 the Trustees received a further Nomination Form dated 21 November 2001 (the 2001 form) which nominated Miss Williams as sole beneficiary.  The 2001 form came with a covering letter acknowledging that the form had not been signed and that it had been found in Mr Mooney’s office.  

9. A Trustee meeting was then arranged for 22 May 2002. Prior to the meeting the Trustee was presented with the 2001 form and a signed statement prepared by Mr Sullivan providing evidence that Mr Mooney was involved in the preparation of the 2001 form.  The minutes of that meeting record:

“Mr Mooney completed a form of request on 22 December 1992, nominating his then partner, Miss Shand as possible beneficiary of the lump sum which now became due.  Mr Mooney had been living with Stephanie Williams, his fiancée when he passed away.  A revised Nomination Form in favour of Miss Williams had been brought to Pensions Management’s attention, but Mr Mooney had not signed it.  Miss Williams had made an application for an adult dependant’s pension.  Mr Mooney had one son, David Mooney junior, who had also made an application in respect of the lump sum due.

It was confirmed that the revised Nomination Form in favour of Miss Williams arrived on 7 February 2002, following Mr Mooney’s death, from First Engineering, with a covering letter acknowledging that the form had not been signed.  The letter also stated that the form had been found in Mr Mooney’s office.  Pensions Management had acknowledged receipt of the form to Miss Willaims’ solicitors, Walker Smith & Way on 28 February 2002.

The Committee considered, at great length, all the evidence of the claim.  The Committee determined that the lump sum death benefit of £100,800.08 and £13,719.42 (AVCs) should be paid to Miss Ruth Shand (former partner, in accordance with the Member’s Form of Request Nomination).” 

10. Miss Williams challenged the decision under stage 1 of the Scheme’s internal disputes resolution (IDR) procedure.  The response stated that the Trustee had considered the 1992 form, the 2001 form, the statement from Mr Sullivan and substantial evidence of the relationship and dependencies between Miss Williams and Mr Mooney.  The response concluded that despite the submission of further evidence of their relationship the complaint could not be upheld.

11. The matter was reconsidered by the Committee under stage 2 of the Scheme’s internal disputes resolution (IDR) procedure at their meeting held on 19 March 2003.

12. The Committee considered the following evidence at that meeting:

· All correspondence that was part of the original submission at the meeting held on 22 May 2002;

· A letter from Walker, Smith Way (Miss Williams’ solicitors), dated 23 August 2002, including all of its enclosures;

· The stage 2 IDR response dated 6 September 2002; and

· A letter from Walker Smith Way, dated 4 March 2003, including the stage 2 submission document that was enclosed.

13. The Committee when noted Miss Williams met the requirements to be paid an eligible dependants pension and this went into payment in September 2002.

14. The Trustee states that the Committee then considered the relative position of both claimants having regard to the available evidence as to the true intention of the member and decided that it should comply the wishes expressed by Mr Mooney in his 1992 nomination form and decided to pay all the lump sum death benefit to Miss Shand.  The Committee did not uphold the complaint from Miss Williams.

Submissions from Miss Williams

15. The Trustee’s decision regarding Mr Mooney’s lump sum and AVC contributions was improperly made and as a consequence she has suffered financial loss and great distress.

16. Mr Mooney had led her to believe that should anything happen to him she would be provided for.

17. The Trustee breached its duties:-

(a) to enquire and ascertain potential beneficiaries: See McPhail v Doulton HL 1970 to AllER 228

(b) to consider a division of funds and proportions where there are more than one potential beneficiary: Again see McPhail v Doulton
(c) to give impartial consideration to the interest of all beneficiaries: See Cowan v Scargill 1985 CH270
18. The Trustee has taken into account irrelevant factors and failed to take into account relevant ones and have reached a perverse and irrational decision.

19. The Trustee was not bound to make a decision in favour of a nominated potential beneficiary but should have given impartial consideration to all beneficiaries taking into account Mr Mooney’s personal circumstances at the time of his death.  

20. The stage two IDR response stated that Miss Williams fell within the scope of rule 18C whereas the minutes of the Trustee meeting dated 22 May 2002 does not record the same.  The Trustee did not therefore properly consider whether Miss Williams fell within the category of potential beneficiaries.

21. It was not sufficient for the Trustee to consider that the evidence pointed towards Miss Williams being a dependant.  The Trustee was under a duty to consider whether she was, or was not.  Without such a decision the Trustee could not properly ascertain the class of potential beneficiaries.  Without ascertaining the class it could not make a proper decision. 

22. The Trustee erred in considering that it needed to have sufficient evidence to ‘incontrovertibly link’ the November 2001 nomination to Mr Mooney’s wishes.  If they had properly considered whether Miss Williams came within one of the categories of potential beneficiaries and had concluded that she did, it should have considered Mr Mooney’s personal circumstances at the time of his death.  

23. Page 26 of the Railways Pension Scheme Guide for members states:

“If you do not fill in a Nomination Form, your lump sum death benefit will be paid to the personal representative of your estate.  This is the person who is legally responsible for sharing out your property and belongings after you die.

The benefit will not be paid until your representative has the necessary legal authority-usually probate of your will or letters of administration (letters of confirmation in Scotland).”

24. The witness statement of Mr Sullivan coupled with the November 2001 nomination form made only 40 days before Mr Mooney’s death was very strong circumstantial evidence of Mr Mooney’s wishes.  Mr Sullivan statement dated 17 April 2002 reads:

“..I had known David Mooney (‘Davey’) for some 2 or 2 ½ years prior to his death.  He was a private man but we became close friends.  We often drank together after work.  I myself am divorced with two children, but will remarry 

this September.  Davey was to have been my best man.

I did not know Stephanie Williams prior to meeting Davey.  I know her through him as Davey’s partner.  They too were to have been married this year.

…Last autumn when discussing our respective futures, Davey made clear to me that he wished to change his pension nomination.  He did not indicate who the previous nominee was, but knew that my nominee was still my ex wife- the last person I would wish to receive my monies…

..Because of my work and dealings with tribunals, I had helped Davey in the past in preparation for court cases relating to speeding offences.  We completed his pension nomination form together one evening last November in the pub.  I confirm that the handwriting on the photocopy of the form received by Walker Smith Way is my handwriting. Consequently I believer the original form held by First Engineering to be the form we completed.  Davey asked me to fill in the details for him at his direction because I was more used to dealing with forms.  Unfortunately we did not complete the signature clauses on page 2 correctly.  It would have been unlike Davey to have checked the form after we had finished.  If he had realised the omission of his signature, I believe he would have spoken to me so that we could have rectified matters.

I am in no doubt that this mistake was indeed a simple mistake and that as the form indicates, Davey intended Stephanie to have the whole of his pension benefits.  While I do not know Stephanie well, Davey had always indicated that his future was to be with her here in Chester.  At the time he did not appear to be ill but he wished Stephanie to be provided for should anything happen to him…” 

25. The Trustee failed to give sufficient consideration to the fact that Mr Mooney no longer had a relationship with his former partner nor any financial obligations to her and the fact that the nomination form in her favour had been made 10 years prior to his death when his personal circumstances had been significantly different.

26. David Mooney was her partner, fiancé and best friend.  She was also wholly dependent on him financially.  Ruth Shand was an ex-partner wit whom David no longer had any financial ties or ongoing relationship.  They had both moved on.  David died prematurely and her loss was compounded by the Trustees’ decision.  

Submissions from the Trustee 

27. Rule 18C sets out that the lump sum death benefit shall be paid to the Member’s personal representatives unless the Member notifies the Trustee irrevocably in writing (via a Form of Request), nominating his potential beneficiaries.  The 1992 form was received from Mr Mooney.

28. On receiving notification of Mr Mooney’s death it  took timely action to establish potential claimants of the various benefits available under the Rules of the Scheme and three potential beneficiaries for the lump sum death benefit were established as follows:

· Miss Ruth Shand (nominated on the form of request dated 22 December 1992);

· Miss Stephanie Williams (his fiancée for 3 years up to his death);

· Mr David Mooney (his son).  

29. The Committee was aware that Miss Shand was Mr Mooney’s former partner and was also in possession of the 1992 form.  

30. Also considered by the Committee was the 2001 form and the fact that Mr Mooney had a son, David Mooney, who should also be considered as a possible beneficiary.  The Committee decided that the entire lump sum death benefit should be paid to Miss Shand.

31. The Committee carefully reviewed the evidence and the relevant factors of Miss Williams’ complaint.  In making its original decision on 22 May 2002, the Committee had seen the 1992 form, which nominated Miss Shand as a potential beneficiary for all the lump sum death benefit.  This form was signed by Mr D Mooney, appeared to have been written by him and was correctly witnessed.  The Committee agreed that Miss Shand had a valid claim to be considered under the rules of the Scheme.

32. The Committee also saw substantial evidence of the relationship between Mr Mooney and Miss Williams, including evidence of financial dependency and evidence that they were planning to marry in 2002.  At that time, the decision on payment of an Eligible Dependant’s pension was still outstanding, but the Committee did take the available evidence into account and this pointed towards Miss Williams as being someone who could potentially benefit as a beneficiary under the definition of such in Rule 18C (Discretionary Death Benefit Trusts).

33. All of these issues were further reviewed by the Committee when considering the stage 2 complaint and the additional evidence submitted.  They noted that Miss Williams met the requirements to be paid eligible dependants pension and has been receiving this since September 2002.

34. From the available evidence the Committee identified that:

(a) The 1992 form is valid and establishes Miss Shand as a person nominated by Mr Mooney to receive all of the lump, sum death benefit (including any BRASS lump sum);

(b) The 2001 form is not valid for the reasons set out previously and therefore does not supersede the 1992 form; and

(c) Miss Williams meets the requirements of Rule 18C as a person who could potentially benefit as a ‘beneficiary’. 

35. Since the stage 2 decision was made in March 2003, the Trustees have been aware that Miss Williams wished to take her complaint further.  They were, therefore, most keen that the dispute be resolved before any payment was made by them so they took the decision to defer paying the lump sum death benefit for as long as possible to assist Miss Williams.  During the course of 2003 they also sent numerous reminders to Miss Williams’ solicitors asking them to take forward her complaint so as to resolve it before payment had to be made on 6 January 2004, in order to remain within the two year time limit imposed by Rule 18C.  Despite these reminders no action was taken by Miss Williams or her solicitors prior to 6 January 2004 and payment was finally made to Miss Shand.  

CONCLUSIONS

36. Miss Shand fell within the Scheme’s definition  of beneficiary by being nominated by Mr Mooney in that way.

37. The evidence shows that the Trustee was aware of Mr Mooney’s changed personal circumstances regarding Miss Williams and  did consider the 2001 form nominating her as sole beneficiary.  The Trustee decided that the unsigned 2001 form did not supersede the earlier nomination.  

38. Although Miss Williams claims that the minutes of the Trustee meeting dated 22 May 2002 did not properly document her as being considered under rule 18C, it is clear from the minutes that she was properly considered by the Trustee as a potential beneficiary.  Further, the Trustee provided written evidence of its full consideration in responses provided under the IDR procedure.

39. In my view the Trustee has acted strictly in accordance with the rules of the Scheme and the complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman

5 January 2006


- 9 -


