P00377


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mr R Thomas

Scheme
:
The Teachers' Pension Scheme

Manager
:
Department for Education & Skills (DfES)

MATTERS FOR DETERMINATION

1. Mr Thomas says that it is unreasonable of the DfES to refuse to backdate his ill health retirement pension further than 28 November 2001.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

SCHEME DOCUMENTATION
3.
The Teachers’ Pensions Regulations 1997 (as amended)
Regulation E4(4) provides for entitlement to the payment of retirement benefits where,

“In Case C the person –

(a) has not attained the age of 60,

(b) has ceased after 31st March 1972 and before attaining the age of 60 to be in pensionable employment,

(c) is incapacitated and became so before attaining the age of 60, and

(d) is not within Case D,”

4.
Regulation E4(8) provides,

“In Case C the entitlement takes effect –

(a) (refers to members in excluded employment) and

(b) in any other case, as soon as the person falls within the Case…

or (in all cases), if later, 6 months before the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated.”

5.
Regulation E8 provides for the enhancement of retirement benefits in case of incapacity: 

“(1)
This regulation applies to a person who has become entitled to payment of retirement benefits by virtue of regulation E4(3) or (4) by reason of his having become incapacitated before ceasing to be in pensionable employment, but only if

(a)

(i)
where his pensionable employment terminates before 1st April 2000, he had completed periods of the kinds described in Schedule 8 totalling at least 5 years, excluding any contributions refund period, or 

(ii)
where his pensionable employment terminates on or after 1st April 2000, he had completed periods of the kinds described in Schedule 8 totalling at least 2 years, excluding any contributions refund period, and 

(b) the application for payment required by regulation E33 is made within 6 months after the end of his pensionable employment.

Where the Regulation applies the effective reckonable service of the teacher is increased.

6. Regulation H9 provides,

“All questions arising under these Regulations are to be determined by the Secretary of State.”

7. ‘Incapacitated’ is defined as, 

“A person is incapacitated –

(a) in the case of a teacher, an organiser or a supervisor, while he is unfit by reason of illness or injury and despite appropriate medical treatment to serve as such and is likely permanently to be so, and

(b) …”

8. DfES has a procedure for dealing with appeals in respect of a decision not to allow ill-health retirement. Details are set out in a leaflet entitled ‘The Appeals System’ as follows :

“1.
What is the Appeals System?


The Occupational Pension Schemes (Internal Dispute Resolution Procedures) Regulations 1996, as amended, require all occupational pensions schemes to make arrangements to resolve disagreements between the managers of a scheme and its members.


The Department has introduced the following appeals system to deal with disagreements relating to applications for ill-health.

2.
What is an Appeal?
An appeal is a request to the Department for Education and Employment, as Manager of the Teachers’ Pension Scheme, for your application for ill health retirement to be considered by a Medical Advisor other than the one who made the original recommendation to reject your application. …

5.
What information can I submit with my appeal?

An appeal is considered using only written evidence on the state of your health which would have been available at the time of the original application. Letters of support (eg from a colleague or headteacher) will be considered. As will reports written by a doctor, consultant, or other medical professional who was treating you at the time you made your original application. 

6. What if my Appeal is not successful?

If your first appeal is not successful, you have the right to make a second appeal. There is no time limit on making a first appeal. However, a second appeal must be made within six months of the date we notified you that your first appeal was not successful.  

You should set out in a letter any information which you feel is relevant to your case, and send it to us [DfES] at the address in paragraph 7. 

8.
New Medical Evidence

If you submit new, or updated medical evidence, or medical evidence from a new doctor, this will be treated as a new application rather than an appeal and you must complete a new application form.”

The Leaflet concludes with details of the Pensions Advisory Service and the Pensions Ombudsman.

9.
At the relevant time, TPS like all occupational pension schemes was required to have in place and to operate a two-stage Internal Dispute Resolution Procedure (IDRP). Time Limits applied as to when decisions had to be given under that procedure. Section 50 of the Pensions Act 1995 [Resolution of Disputes] provides for an Appointed Person to give a decision on a dispute and requires the trustees or managers to reconsider the matter in question and confirm the decision or give a new decision in its place. In this case the person appointed to be the first stage decision maker is the Teachers’ Pensions Agency (TPA) is the second stage decision maker  iiiis the Secretary of State.

MATERIAL FACTS 

10.
Mr Thomas was born on 28 December 1954.

11. Mr Thomas applied for ill health retirement on 30 September 1999, having been on sick leave since March 1999 suffering from stress. Mr Thomas’s GP, confirmed on a form supplied by Teachers’ Pensions Agency (TPA) that Mr Thomas was suffering from Depression and Anxiety. In answer to a question as to how Mr Thomas’s disability affected his ability to fulfil the duties of a teacher, the GP said that the depression and anxiety was aggravated by the stress of Mr Thomas’s work as a teacher. The GP also stated that Mr Thomas was receiving regular counselling and drug therapy and that further treatment would include antidepressants and Psychiatric referral. 

12. Mr Thomas’s application was considered by the DfES medical adviser on 9 November 1999 who did not recommend that he be regarded as permanently incapacitated. He commented, that in his view there was scope for further treatment with a reasonable prospect of eventual recovery.

13. TPA  notified Mr Thomas on 12 November 1999 that the DfES’ Medical Adviser had considered the medical evidence in support of his application and recommended that his application for retirement should not be supported. Mr Thomas was also told that he could appeal. The letter concludes  : 

“…You have the right under the Occupational Pensions Schemes (Internal Disputes Resolution Procedures) Regulations 1996 to appeal to have the decision to reject your application reconsidered by a Medical Adviser other than the one who has taken this decision. If, before submitting an appeal, you wish to have sight of the medical reports used in your application you will need to contact the individual doctor(s) concerned for copies. Your appeal must be made in writing to the DfEE, the enclosed leaflet gives full details of who to contact and the procedure to follow. 

The medical evidence indicates that there may be further improvement in your health. It is on this basis that the Medical Adviser is currently unable to recommend that you should be considered permanently unfit to teach on grounds of ill health.”

14. On 6 January 2000 Mr Thomas appealed against the decision and nominated the General Secretary of his union, UCAC, to represent him. In their letter UCAC said ‘This appeal is not a new application. Further medical evidence in support of the appeal will be forwarded to you in a sealed envelope in the near future.”

15. The DfES replied on 21 January 2000 explaining that if further medical evidence was forthcoming, it would be treated as a new application. Mr Thomas completed a fresh application form on 30 January 2000 which was received by TPA on 10 February 2000. Section 7 of the form asks the applicant who they would like to be examined by. Mr Thomas had opted to be examined by his GP.  

16. Further medical evidence was not received until 21 December 2000. That medical evidence was in the form of a letter dated 30 October 2000 from Mr Thomas’s GP, and copies of the GP’s notes for the period 18 February 1999 to 11 October 2000. The letter from the GP concluded  “Rhodri could and should not return to teaching, for if he did I would be very concerned about his mental state, especially the possibility that his depression could deepen leading to a real risk of ‘self-harm’.”

17. Mr Thomas’s application was referred to the DfES medical adviser who considered the medical evidence submitted and on 16 January 2001 requested further medical evidence from a Consultant Psychiatrist who examined Mr Thomas on 7 February 2001. On 3 April 2001 the DfES medical adviser considered the Consultant Psychiatrist’s report and all the other medical evidence. There is no evidence to suggest that Mr Thomas was given an opportunity to comment on the Consultant Psychiatrist’s report which was dated 26 March 2001. The second medical adviser also did not recommend that Mr Thomas be considered permanently incapacitated. He commented : 

“I do not recommend that this teacher be regarded as permanently incapacitated as defined by the Teachers’ Pension Regulations.

Comments : - 

I have reviewed the existing medical evidence in this appeal and read the letter and case notes from Mt Thomas’s GP. We have also obtained a report from an independent psychiatrist. 

Mr Thomas is a 46 year old primary school teacher who now works as a full time Welsh Language Officer for the Eisteddford. He developed a depressive illness in May 1999 and stopped teaching.

The report from the psychiatrist indicates that he has improved but still has residual symptoms of mild depression. His view is that these would be amenable to psychological treatment and cognitive behavioural therapy. This improvement should be associated with an ability to return to at least part-time teaching.

The criteria for the award of benefits in association with ill-health retirement include the presence of a condition which despite appropriate treatment is more likely than not to render the applicant incapable of any teaching (including limited part-time teaching) on a permanent basis (i.e. until retirement age 60)

Obviously complete recovery can not be guaranteed but at this stage I cannot state that permanent incapacity for any teaching has been established.”

18.
On 9 April 2001 Mr Thomas was notified by the DfES that it was unable to accept his application for retirement. Their letter reads as follows : 

“Your appeal against the rejection of your application has been passed to me under the appeal arrangements which exist for issues relating to the provisions of the teachers’ pension scheme.

Our Medical Adviser has considered most carefully all of the information which has been made available in support of your application. In the light of the advice from the Medical Adviser, I am satisfied that the original decision to reject your application was justified and that the information recently submitted does not convince the Medical Adviser to change the original recommendation. 

A copy of the Medical Adviser’s comments has been sent to your GP. Your union representative has also been informed of the outcome of your appeal.

In the circumstances the Department is unable to accept your application for retirement on the grounds of ill-health.

If, after considering this letter, you still disagree with the decision made you have the right under the Occupational Pensions (Internal Dispute Resolutions Procedures) Regulations 1996 to lodge a second appeal. This must be submitted within 6 months from the date of this letter. 

Full information on making a second appeal is given in the enclosed leaflet, but I would like to draw your attention to the fact that OPAS (The Pensions Advisory Service) is available to assist members and beneficiaries of the scheme in connection with any difficulty with the Scheme which remains unresolved. OPAS can be contacted at …”  

19.
On 24 September 2001 UCAC wrote to DfES advising that they would be acting for Mr Thomas in his appeal. UCAC’s letter concludes ‘This appeal is not a new application. Further medical evidence in support of the appeal will be forwarded to you in a sealed envelope in the near future.’

20. On 30 January 2002 TPA received another application form from Mr Thomas and on 8 February 2002 they received further medical evidence from Mr Thomas’s GP who advised that “…the possibility of him returning to work as a teacher should not be contemplated at any cost., as there would be a very grave risk of self-harm”. As a result of this, the DfES medical adviser decided to ask for evidence from the consultant psychiatrist who was treating Mr Thomas. On 20 February 2002 TPA wrote to Mr Thomas for the name of his consultant. Mr Thomas replied on 5 March 2002 and TPA wrote to the consultant on 13 March 2002 to request a report.

21. Mr Thomas was seen by Dr Provan, a Consultant Psychiatrist, on 5 April 2002, who, on 28 May 2002, reported :

“I saw this gentleman as a new patient on referral in Singleton out patients on 5 April 2002. 

…Since being off work, he has felt a great sense of relief. At that stage he did not want to appeal or challenge the decision that was made for him. He felt that at that time he was unable to make correct decisions and wasn’t in a good enough state of mind to make the right choice for himself. He really thinks he should have fought back more – but he didn’t.

…My impression is that he has been severely traumatised by the events that have taken place and though this does not fully meet the criteria of Post Traumatic Stress Disorder it has had long and lasting impact on his ability to be a teacher.

In answer to your specific questions : -

1. Is it reasonable given the teachers current mental state, for him/her to be making important decisions such as taking early retirement?

I think he is now able to make a valid decision about his future. He still remains so traumatized that he cannot face going back to teaching but is more gradually redirecting himself in other directions.


2. Is there any scope for further treatment which might give a reasonable prospect (more likely than not) of recovery?

I think there is scope for further treatment. I particularly feel that he would benefit from a 12 week course of Anxiety Management and some individual work to discuss what he has gone through. I think this would leave [lead] to an improvement to the quality of his life and gradually help minimise the symptoms he has developed.

In my capacity as the Locum Consultant for Area 1, I will take him on and inform his GP of this and provide said treatment.

3. In your opinion, is it more likely (more likely than not) that, despite further treatment, if appropriate, the teachers’ condition is such to cause permanent incapacity for any teaching (including part time)?

It is my opinion that despite further treatment his condition is permanent in that anyone who has been severely traumatized by a specific trigger, when re presented to these triggers in the future will rapidly find they relapse very quickly. I don’t therefore think he is ever going to manage to teach again unfortunately and I don’t think he could even manage to do part time work….”

22. The DfES medical adviser considered the report on 6 June 2002 and accepted that Mr Thomas was permanently incapable of teaching. Mr Thomas was told by way of a letter dated 11 June 2002 that, on the basis of this report, the DfES would accept his application for ill-health retirement. The letter advises that he will be notified of the amounts and the date from which they are due to be paid within 20 working days.  When Mr Thomas received the notification he was told that the date for the payment of his benefits would be backdated to 28 November 2001 which was 6 months before the date of Dr Provan’s report (i.e the date of the last of any medical reports considered by the Secretary of State in determining under regulation H9 that the person had become incapacitated). Mr Thomas was also advised that he was not entitled to enhanced benefits. 

23. On 3 July 2002 UCAC wrote to DfES appealing against the decision not to allow Mr Thomas enhanced benefits. TPA advise me that enhanced benefits are awarded if a successful application is made within 6 months of the teacher leaving pensionable service. Enhancements may be awarded on late applications if the medical evidence indicates that the member left teaching because of incapacity and has been continuously incapacitated since.

24. The case was considered again by the DfES medical adviser on 2 August 2002 who concluded that from the evidence provided Mr Thomas was entitled to have his benefits enhanced. Mr Thomas’s appeal was upheld and his retirement benefits were recalculated to include enhancement.

25. On 25 September 2002 Mr Thomas wrote to TPA asking whether his retirement benefits should have been payable from the date he had left service in light of the fact that he had received enhanced benefits.

26. TPA replied on 16 0ctober 2002 that “…Pension increases have been added to your pension using a deemed date of 01/09/1999, your actual payment date was 28/11/2001 and all arrears due to you from that date have been paid to you. …”

27. On 22 November 2002 Mr Thomas appealed against the decision that his ill health retirement benefits were payable only from 28 November 2001. TPA refused his appeal on 29 November 2002 on the grounds that the payable date of his ill health award should be 6 months prior to the date of the last of any medical reports used by the medical adviser to accept his application for ill health retirement benefits.

28. On 2 April 2003 Mr Thomas appealed against this decision through the Internal Dispute Resolution Procedure (IDR). His Stage 1 IDR appeal was refused on 17 April 2003 on the grounds that TPA had no discretion to alter the date of payment under the Regulations. 

29. On 17 July 2003 Mr Thomas appealed under Stage 2 of IDR.  The DfES gave their decision on 6 August 2003 as follows: 

“…I have investigated your case and I have to tell you that the action taken by TP is correct.  To explain : I accept that your GP has confirmed that the illness started before your last day of service, however the Department’s Medical Advisers were correct in rejecting your previous applications because, at those times there was scope for further treatment and, therefore, they were unable to categorically agree that your application fully met the criteria for granting ill-health retirement. 

It was not until they received Dr Provan’s report that the Medical Advisers had sufficient evidence to recommend that your application be accepted.

Given this situation it is correct that your pension benefits can only be backdated to 28 November 2001. …”   

SUBMISSIONS

30.
TPA submit :

30.1 `“…It is clear that the long interval between Mr Thomas leaving pensionable service and TP obtaining conclusive medical evidence to allow the DfES medical adviser to support his application has resulted in his benefits being paid from a later date. However, it is equally clear that TP was not the cause of the delay and cannot be held responsible for the later payment. This was simply the result of the failure of the previous medical evidence to sustain Mr Thomas’s application.” 

30.2 The onus was on Mr Thomas to provide medical evidence and the substantial delay between 30 January 2000 and 21 December 2001 was caused by Mr Thomas failing to provide that evidence.

30.3 It is DfES practice, that if new medical evidence is provided, it should be treated as a new application. Their view is that an appeal can only be made on a decision taken on medical evidence already provided.  Whereas the normal IDRP is concerned with regulatory and administrative issues, the ill-health procedure is concerned with medical decisions and a decision is taken at each stage by a different one of the Department’s medical officers.  TP has no option but to comply with the medical adviser’s decision.  

30.4 It is for DfES to comment on whether the appeal procedure they have put in place for ill-health retirements meets the requirements of the IDRP Regulations but it does seem to preserve the essence of the statutory disputes procedure in that it provides for independent decisions by different officers at each stage.  

30.5 The consultant’s report dated 28 March 2002 states that Mr Thomas was seen as a ‘new patient; therefore the evidence from this consultant could not have been obtained earlier.  

30.6 The making of a new application rather than going straight into IDRP did not delay the case.

31.
Mr Thomas says : 

31.1 
“…I feel strongly that the original diagnosis was totally incorrect, and the examination by the Consultant Psychiatrist in February 2001 bore no resemblance at all to the comprehensive and thorough examination by Dr Provan, Consultant Psychiatrist, in April 2002, or indeed in no way reflected my medical and mental condition at the time. (I am reminded of this by my GP and Union representative). I was strongly supported, at the time by my union and received the support of my GP, who, as his reports and letters indicate (copies available in my file), was very surprised at the original decision, and facilitated a further diagnosis with Dr Provan, whom I remained under for many months hence.

I am basing my appeal on the fact that, in my view, and in the opinion of my GP and that of my Union (who deal with hundreds of similar cases every year), that the original diagnosis was incorrect, and indeed long overdue, having waited months and months for an appointment, and then many weeks for the eventual report. The subsequent examination by Dr Provan highlighted the deficiencies in my original diagnosis and indeed the process I had gone through. …”

“By May/June 1999, my health had deteriorated to such an extent that I could no longer attend my workplace, or even go near the place; as advised by my GP at the time, Dr Alan Jones. Further deterioration resulted in my never going back to work, and after a protracted process of claims and appeals I was eventually awarded ill-health with the advice that I should never go back to work as a teacher, (see Dr Provan’s report).

… All involved felt, that has I had the benefit of a more detailed examination in the first instance, I would have certainly be (sic) awarded ill-health benefits immediately, (November 1999), such was their concern for my medical and mental health.”   

31.2
Mr Thomas considers that his loss in respect of “missed” pension rights between 1999 and November 2001 amounts to £20,000.

32.
DfES responded : 

32.1 It would have made no difference to the calculation of Mr Thomas’s entitlement according to whether his application for ill-health retirement was accepted as a result of a successful appeal under the IDRP or as a result of a fresh application because regulation E4(8) applies so that the entitlement takes effect 6 months before the date of the last of any medical reports considered by the Secretary of State. This is confirmed by the judgement of Mr Justice Tucker in R v. Secretary of State for Education and Employment ex partner Neil Preston. 

32.2 The Secretary of State did not cause any delay in the resolution of Mr Thomas’s application by failing to seek out medical evidence in support of the application. The Regulations do not impose any duty on the Secretary of State to obtain medical evidence before considering an application and it would be inconsistent with the general law to imply any such duty. This is consistent with the judgement in Hamar v Pensions Ombudsman [1996] OPLR 55, approved in Secretary of State for Education and Skills v Farley [2004] EWHC 1768].

32.3 IDRP regulations do not impose a duty on the party considering the appeal to obtain whatever evidence is necessary to review the original decision.  The logical extension of the contrary proposition is to put scheme managers in an untenable position by requiring them to obtain and consider fresh evidence about a person’s medical condition pertaining to a date subsequent to the original decision.  To do so would invite members to submit applications for ill-health retirement with little or no evidence of their incapacity in the full knowledge that although the application would be rejected there would be no time limit for lodging a first appeal. A scheme member could lodge claims on a just in case basis, then wait indefinitely to see whether their medical condition worsened (or even whether one developed). 

32.4 It was the Department’s policy at the time of Mr Thomas’s application to obtain additional medical evidence when considering new or fresh applications, if the evidence submitted with the application did not allow our medical advisers to make a recommendation on whether the applicant met the requirements of incapacity. This is contrary to an appeal where new medical evidence is not sought because that evidence could not have been available at the time. Had the Department treated Mr Thomas’s subsequent applications as appeals, rather than fresh applications, the Department would not have sought the further medical evidence which led to his application being accepted.

32.5 The appeals procedure is not a non-statutory procedure in place of, or in addition to, the statutory procedure required by the Occupational Pension Schemes (Internal Dispute Resolution Procedure) Regulations 1996; the appeals procedure is the procedure required by those Regulations.

32.6 Mr Thomas’ second application (which he claims was his first appeal) was submitted on 30 January 2000 but the supporting medical evidence was not received by Teachers Pensions until 21st December 2000.

CASELAW

33. DfES have referred me to the cases of Secretary of State for Education and Employment, ex parte Neil Preston (CO/2049/99) as confirming their submission that whether or not entitlement follows a successful appeal or a fresh application it commences no earlier than 6 months before the date of the last of any medical reports considered by the Secretary of State.

34. DfES cite Hamar v Pensions Ombudsman [1996] OPLR 55 as being consistent with their submission that neither the Regulations nor the general law  impose any duty upon the Secretary of State to obtain medical evidence before considering an application and point out that Hamar was approved in the more recent case of Secretary of State for Education and Skills v Farley [2004] EWHC 1768. 

35. Hamar was an appeal against a decision of my predecessor about the entitlement of a member of a scheme which had not received Revenue approval to receive a transfer value from the scheme. One issue in that case was whether the trustees of the Scheme had a general duty to inform a member of his rights under the trust.  In his judgment Collins J said:

“What is suggested…is that there was a general duty on the trustees not only to inform of rights but also to inform on how those rights could properly be exercised, or more importantly perhaps, that those rights were not being properly exercised. It seems to me that that is to extend, beyond anything that has hitherto been suggested, the supposed duties of trustees.

It is certainly the case that there is an obligation to give information to a beneficiary of the existence of the trust and, by showing him documents, to give information. What is, in my judgement, not supported by the authorities is a duty to go further and to give explanations….Still less are they obliged, in my judgement, to give information as to how a particular beneficiary may obtain his portion in a particular trust fund or may exercise his statutory rights”

CONCLUSIONS 

36. The leaflet about appeals (see paragraph 8 above) implies (and the DfES assert) that the system it describes is the IDRP required of them by statute. The leaflet does not however of itself comply with the obligation imposed by the Regulation 4 of the  Occupational Pension Schemes (Disclosure of Information) Regulations 1996 to provide information on what procedures the scheme has in place for the internal resolution of disputes as it contains no information about the address and job title of the person to be contacted in order to have recourse to those procedures. Nor does the leaflet indicate what steps a would-be appellant needs to take (in the form of specifying what information has to be provided) in order to trigger the obligation under the Regulations to provide a decision within 2 months. I also have reservations as to whether the IDRP can be limited to reviewing the medical evidence in the way described. 

37. Nor is the IDRP process limited to considering only written evidence which would have been available at the time of the original application (to receive a benefit).  I can find no basis for that statement in any of the Regulations which govern the scheme. I can see no basis for denying a person who wishes to contest a decision the opportunity of introducing material, for example in the form of another medical opinion, as part of an argument that the original decision had been wrongly taken. Such evidence need not, as a matter of law, be restricted to that coming from doctors who were treating the patient at the time. 

38. There is a distinction between arguing that the original decision was wrong and arguing that there have been changes in an applicant’s condition which mean that while he may not previously have qualified for the benefit he now does. The practice followed by DfES, as shown by their response on 21 January 2000 undoubtedly blurs that distinction and appears to indicate that if new medical evidence is submitted the matter will not be considered to be an appeal at all but will instead be treated as a new application. 

39. The Trade Union representing Mr Thomas could not have been clearer when lodging the appeals at both Stage 1 and Stage II of the IDRP procedure: they stated categorically that what they were doing was appealing against each of the decisions that had been made and that by so doing they were NOT making a fresh application.

40. Nevertheless on each occasion a fresh application was subsequently made. Thus as from 30 January 2000 DfES had outstanding an appeal to be dealt with under Stage 1 of IDRP about the decision conveyed to Mr Thomas on 12 November 1999 and an entirely fresh application lodged with them on 30 January 2000.It was reasonable for DfES at first to defer consideration of the appeal to await receipt of the further medical evidence referred to in the letter of 6 January 2000. There was an obligation on DfES either to issue a decision under stage 1 of the IDRP within two months of receipt of all particulars needed to start that process or to issue an interim reply. No such interim reply was sent. 

41. The decision issued on 9 April 2001, which is a very long time after the Stage 1 application was lodged and more than 3 months after Mr Thomas had supplied the further medical evidence trailed in his original notice of appeal, nevertheless purported to be the response to that appeal and thus ended by notifying him of his right to seek a decision under Stage 2 of IDRP. The decision was not however in a form which complied with Regulation 5 of the IDRP Regulation as it did not provide details of either The Pensions Advisory Service or of the Pensions Ombudsman. 

42. No separate decision was issued about the application he had made on 30 January 2000.

43. Again Mr Thomas’s Trade Union were crystal clear in saying that his appeal was not a new application. Again however a fresh application was made. Thus by 30 January 2002 DfES again had two matters before them : an application under stage 2 of IDRP which, whether they chose to regard it as such or not, was an appeal against the decision first notified on 12 November 1999 and a fresh application submitted on 30 January 2002.

44. Mr Thomas was told in June 2002 that his fresh application had succeeded and that his pension would be put into payment as from 28 November 2001, that being six months before the date of the last medical report considered as part of that decision. Although Mr Thomas has contested that date I can see no basis for his so doing so far as it applies to the decision on his application of 30 January 2002. Regulation E4(8) clearly identifies that as the date from which such benefits are payable. 

45. He subsequently succeeded with an appeal against a decision not to allow his benefits to be enhanced so the present position is that he is entitled to enhanced benefits as from 28 November 2001. 

46. However, there is still outstanding his appeal made under Stage 2 of the IDRP and lodged on 24 September 2001. That is an appeal against the decision made originally on 12 November 1999. DfES appear to be arguing that even if the view were now to be taken that a different decision should then have been taken (a point they are not conceding) the pension cannot be put into payment ay any earlier date than 28 November 2001. 

47. If the outcome of any appeal (or of any proceedings before me or the Courts) is that on a true appreciation of the matter the Secretary of State ought, at any particular stage in the process when the matter was before him or her to have determined that the person is incapacitated then it cannot be right to postpone payment of the pension until some much later date. It seems to me that Regulation E4(8) needs to be read as referring to the medical reports before the Secretary of State at the time when he ought to have taken the correct decision. Any other interpretation would have the  effect of making the incapacitated person suffer the consequences of the failure of the Secretary of State to act correctly. I am more than a little surprised that this is the interpretation for which the DfES is arguing although I suspect it is because of the failure to distinguish between an appeal about the original decision and a decision made on a later application. 

48. If I am wrong in the view I have expressed in the previous paragraph then I would reach the same end result by directing, not that a pension under the Scheme should be paid from the earlier date, but that a payment equivalent to that pension should be paid by the Secretary of State to redress the injustice arising from an earlier decision taken with maladministration. From Mr Thomas’s point of view it would matter not whether a payment came to him as a payment from the Scheme or as a payment from the Secretary of State to redress injustice caused by maladministration. 

49. But the discussion in the preceding paragraph is somewhat academic as it relates only to the situation which is reached if the view is taken that his original application ought to have been successful. Paragraph 47 begins with a condition as to the outcome of any appeal. 

50. The Regulations do not specify what medical evidence the Secretary of State is to seek or from whom before reaching a decision on the question of fact as to whether a member is incapacitated. The definition breaks down into two factors.  The first is whether the person is unfit to serve as a teacher by reason of illness or injury. That has never been in dispute as far as Mr Thomas is concerned. The second factor is whether the person is likely to be permanently unfit to teach despite appropriate medical treatment. 

51. It was on that latter basis that the decision was originally taken that Mr Thomas did not qualify. The medical advice to the Secretary of State in November 1999 was to the effect that with further treatment there was a likelihood of full recovery. That was not inconsistent with the information then provided by Mr Thomas’s GP. 

52. When the matter came later to be considered, events had moved on and it became apparent that, treatment options having been tried, it was then unlikely that Mr Thomas would recover so as to be able to resume a teaching career. But that is not to say that the first decision was wrong at the time it was taken. That was the view expressed, albeit somewhat belatedly when his appeal was considered under IDRP stage 1 and I have no doubt that it would also have been the view expressed had there been a stage 2 decision. Thus I do not subscribe to the view that a different decision should have been taken at the outset.

53. Mr Thomas’s criticism seems to focus more on the way his second application was considered, ie on the decision notified in April 2001. Mr Thomas knew he had been examined on 7 February 2001 but did not know what information had then been supplied to DfES. Somewhere between 3 and 9 April 2001 two decisions were taken (to reject his appeal under Stage 1 of IDRP, and to turn down the application he had made on 30 January 2000). It would have been good practice to have allowed Mr Thomas to comment on the material that the decision-taker was going to take into account. Mr Thomas is in effect seeking to challenge the psychiatrist’s view and it would have been better had he been given an opportunity to do so before rather than after a decision was taken based on that report, particularly when there was some conflict in the medical information then available and with the GP indicating that matters were more serious than when he had originally provided information. 

54. However Mr Thomas did have a right of appeal, which he exercised, against the decision based on that medical advice. The different psychiatrist whose advice was taken into account in determining his third application was not asked to express a view on whether Mr Thomas was likely to have met the scheme’s definition of incapacity in April 2001. That is the question which needs to be answered in the context of an appeal against the April 2001 decision. 

55. TPA say that the onus was on Mr Thomas to provide medical evidence to prove that he was permanently incapable of returning to work. There is no such provision in the Regulations and I see nothing in the case law to which I have been referred to support TPA’s view. The responsibility rests with the Secretary of State to reach a decision on a matter of fact. If the Secretary of State considers that medical evidence is needed then he should arrange for it. So far as I can see that is exactly what has happened in Mr Thomas’ case. Of course the Secretary of State should also be prepared to take into account any relevant evidence provided by the applicant but I do not see that as meaning that there is an onus on the applicant to provide such evidence. 

56. I turn to the submissions made by the DfES with regard to Hamar v Pensions Ombudsman [1996] OPLR 55, approved in Secretary of State for Education and Skills v Farley [2004] EWHC 1768]. In Hamar the issue in question was the Trustees’ obligation to give information to a beneficiary of a trust by showing him or her documents.  In that case the Judge held that Trustees are not obliged to point the beneficiary in the right direction or to tell him of his errors, even assuming that they are aware that those errors existed. I do not see the case as helpful in establishing that there was no onus on the Secretary of State to obtain such information as he needed to determine the question before him. 

57. There are two decisions outstanding from DfES: a decision under Stage 2 of the IDRP against the determination notified on 9 April 2001, and a decision under Stage 1 of the IDRP against the determination of the application which made on 30 January 2000. So far as the first is concerned it is clear from the evidence before me that the outcome would and should have been that the original decision should be upheld. The matter would then have come to me. As it has come anyway Mr Thomas has not lost anything as a result of the administrative failings. 

58. So far as the second outstanding IDRP appeal is concerned the position is less certain because the right question (which I have identified in paragraph 54) has not been asked. I am therefore remitting this back to the Secretary of State. 

59. Quite apart from whatever view is ultimately reached of the merits of the decision taken in April 2001 there have been delays in dealing with the matter and in conforming to the IDRP Regulations. I am therefore making a direction for a modest compensatory payment to be made to Mr Thomas to redress injustice caused by those delays. 

DIRECTIONS

60. Within two months of this Determination the Secretary of State shall make a decision on the appeal submitted on 24 September 2001 and, if that appeal be determined in Mr Thomas’s favour, should take the steps I have indicated to ensure that no injustice has been caused to him by the earlier decision. 

61. Within 28 days of the Determination DfES shall pay Mr Thomas £250 in recognition of the injustice identified at paragraph 58 above. 

DAVID LAVERICK

Pensions Ombudsman

5 September 2006
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