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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Mr S C Spargo

	Scheme
	:
	Pearl Group Staff Pension Scheme (formerly known as HHG Staff Pension Scheme and, before this, AMP UK Staff Pension Scheme)

	HHG
	:
	HHG Services Ltd  the Scheme manager in 2004/5

	AMP
	
	AMP (UK) Services Ltd, the Scheme manager in 2002/3

	Pearl
	:
	Pearl Group Services, the present Scheme manager


MATTERS FOR DETERMINATION 

1. Mr Spargo alleged maladministration by AMP in that they ceased payment of his Temporary Incapacity Pension without proper justification. He said that, because of the loss of this income, he has suffered an injustice. The matter subsequently fell firstly to HHG, and then to Pearl, to answer.
2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. The Scheme provides for the award of incapacity pension on either a “temporary” or a “permanent” basis. On 24 February 1998 Pearl Assurance plc, Mr Spargo’s employer, offered him a temporary incapacity pension with effect from 23 August 1997. The employer also told Mr Spargo that continuance of the pension would be subject to production of medical evidence when required from time to time, and that improvement in health may lead to cessation. Mr Spargo resigned his employment and the pension came into payment.

4. Medical reviews did indeed take place from time to time, as a result of which Mr Spargo’s temporary incapacity pension continued to be paid. 

5. Following a medical review which was carried out in the Spring of 2003, AMP wrote to Mr Spargo on 22 July 2003 as follows :

“You will be aware that AMP’s incapacity committee met recently to assess your case … We are concerned that, after nearly 6 years, you are still receiving a temporary pension, which is only intended to help employees for short periods of incapacity, and have now considered whether you could qualify for a permanent pension. Regrettably, we reached the conclusion that your illness is temporary and cannot qualify for a permanent pension. We are sympathetic to your situation but feel that we cannot continue to pay you a temporary pension indefinitely. We have decided to stop paying the temporary pension from 1 September 2003.”  

6. Mr Spargo complained, essentially on the grounds that there had been no improvement in his health. He informed AMP that he received Invalidity Benefit, and said the opinion of his specialist, Professor Woolf, was that his illness was not temporary. AMP asked him to submit a copy of his most recent decision regarding Invalidity Benefit, which he did. 

7. AMP subsequently informed Mr Spargo that his case had been reconsidered by the Incapacity Committee. They noted that the report of the independent specialist who had recently examined him was consistent with the view of Professor Woolf; namely, that Mr Spargo was not precluded from undertaking some form of remunerative employment. Accordingly, the decision that his temporary incapacity pension should cease was confirmed.

8. Mr Spargo sought the assistance of OPAS, the Pensions Advisory Service, but Ms Aries of HHG informed OPAS on 8 June 2004 that the Incapacity Committee was not prepared to review his case again. Ms Aries added that the decision to award or cease a temporary incapacity pension vests solely in the employer, and that 

“To enable the employer to exercise its duty in this respect, the employer has put in place an Incapacity Committee, which sits on a regular basis to consider potential cases. The Committee is chaired by myself and also consists of the HR Director for UK Life Services, an employment lawyer and a staff representative, along with a pensions expert in an advisory capacity.” 

The provisions of the Scheme rules

9. “Incapacity” is defined as “permanent incapacity which shall be construed in accordance with Rule 5”.

10. Clause 1.2 of the Scheme’s Trust Deed states :

“Clause and Rule headings and notes inserted in any print of the Rules are for ease of reference only and do not form part of the Rules.” 

11. Rules 5.1 and 5.2 respectively are headed “Permanent incapacity” and “Temporary incapacity pension.”

12. Rule 5.1 states :

“The employer’s consent to retirement as a result of incapacity may be given where a Pearl Member is unable to carry out his or her duties in consequence of ill-health or injury or mental infirmity and the incapacity is of such a character that the Pearl Member is unable to carry on any occupation for which he or she may be fitted having regard to his or her age, training or experience provided that the Pearl Member shall not have attained the age of 60.”   

13. Rule 5.2 states :

“A Pearl Member who retires from Service as a result of incapacity to carry out his or her duties in consequence of ill-health or injuries or mental infirmity and whose incapacity is of such a character that the Pearl Member is for the time being unable to carry out any occupation for which he or she may be fitted having regard to his or her age, training or experience but not such as to qualify the Pearl Member for a permanent incapacity pension under Rule 5.1 (Permanent incapacity) shall, if : (a) the Pearl Member has not reached the age of 60, and (b) the Employer consents in writing to the application of this Rule, be entitled from such retirement to receive from the Fund a temporary incapacity pension under this Rule. The question whether or not to give consent in any individual case under this Rule shall, subject to the application of any procedure established under section 50 (Resolution of disputes) of the Pensions Act [1995], be conclusively determined by the Employer and shall not be referred to arbitration under Clause 13.1 (Resolution of disputes).”  

14. Rule 5.4 provides for a temporary incapacity pension to be altered to a permanent incapacity pension subject to the exercise of discretion in writing by the Employer. 

15. Rule 5.6 deals with the determination of incapacity. Rule 5.6(a) provides for the Employer to determine the question whether a Pearl Member has ceased to be incapacitated and if so, to determine that payment of temporary incapacity pension shall cease. Rule 5.6(b) provides either for the reinstatement of temporary incapacity pension, or for the payment of a permanent incapacity pension, if the Employer determines that the member has again become incapacitated.

The medical evidence
16. Dr Robertson, Professor Woolf’s Specialist Registrar, gave a report on 6 March 2002 of a recent medical examination carried out on Mr Spargo. This report was not prepared for the purposes of occupational health assessment and so it contains no recommendation. Dr Robertson said that fresh treatment had been given and that he would be seen again in six months’ time. 

17. Mr Spargo’s UK general practitioner, Dr Jones, reported to AMP on 5 September 2002. Dr Jones listed Mr Spargo’s known medical conditions but said that he had not been seen in the surgery since March 2000 and he now lived in Spain.

18. Professor Woolf reported on 27 September 2002 that Mr Spargo had been seen by a colleague, Dr Teir, on 11 September 2002. Professor Woolf concluded :

“There is no specific comment about what he is able to do. I cannot, therefore, specifically answer your questions but my impression … is that … [his condition] affects his activities but would not necessarily preclude him from undertaking any form of remunerative employment and I feel he would be better assessed in an independent medical.”

19. Dr Wollaston, an independent Consultant Occupational Physician, examined Mr Spargo on 13 June 2003. He concluded that :

“[Mr Spargo’s] upper limb problems do prevent him from undertaking a fairly wide range of activities and appear somewhat persistent and resistant to treatment. Although with the problems described and presented to me, it is difficult to envisage how he would cope with any significant physical tasks involving his upper limbs, I would agree with Professor Woolf’s view that the problem should not preclude him entirely from undertaking some form of remunerative employment.”  
Submissions and further investigation

20. In response to Mr Spargo’s complaint to my predecessor, HHG repeated its position. HHG said that incapacity pensions were provided under Scheme Rule 5. As a result of medical reports on Mr Spargo dated between March 2002 and June 2003, it had been decided that he was now able to undertake some form of remunerative employment. Accordingly, the Incapacity Committee determined that he no longer satisfied the definition of Incapacity in the Scheme rules, and that his Temporary Incapacity Pension should be withdrawn. Following his initial complaint, his case however had been reviewed again, but the decision to cease payment of the benefit was subsequently confirmed.

21. My investigator put a number of questions to HHG. HHG was asked to send :

· Minutes of all meetings of the Incapacity Committee at which Mr Spargo’s application for incapacity pension, and subsequent reviews of the benefit in payment, were discussed.

· Any procedure notes used by the Committee to assist them in their deliberations; in particular describing criteria for temporary and permanent incapacity, how reviews will be carried out, and questions to be addressed before deciding that benefit will continue, or cease, or switch from temporary to permanent. 

· Any member literature describing incapacity benefits.

22. Additionally, HHG was asked to explain the Incapacity Committee’s understanding of the terms incapacity, permanent incapacity and temporary incapacity, and of how these conditions interrelate. My investigator pointed out that the Rules definition of “incapacity” appeared to exclude the concept of an incapacity being temporary, but Rule 5.2 nevertheless purported to describe temporary incapacity pension. Furthermore, “permanent incapacity” appeared to have no explicit definition under the Rules, and the body of the Rule purporting to describe “permanent incapacity” contained no requirement for permanence. 

23. HHG did not reply.

24. Pearl then became the Scheme manager. I indicated that, in view of the above doubts over the meaning of the Scheme rules (which had still not been resolved), and because of certain other concerns, the most appropriate way to resolve this dispute would be for the Incapacity Committee to review Mr Spargo’s case again. Before doing so, Pearl should seek legal advice about the requirements of the rules. Pearl should also consider obtaining another independent medical opinion.

25. Pearl responded by stating that the Incapacity Committee had met again on 29 November 2007, and had sought legal advice, although this advice was not disclosed to me. The decision to stop Mr Spargo’s benefits was confirmed, and reliance was placed on the above medical opinions from Professor Woolf and Dr Wollaston in 2002 and 2003. With regard to seeking a fresh medical opinion, Pearl said that “current medical advice is not required for reviewing the decision made in 2003.”  
26. Pearl also sent me copies of the minutes of the earlier meetings in 2003 at which the decision was taken to withdraw Mr Spargo’s benefit. These simply confirmed the decisions taken, without giving any reasons. A copy of the minutes of the November 2007 meeting was not provided.     

CONCLUSIONS

27. Mr Spargo’s case, essentially, is that his incapacity had not improved, and so there was no justification for removing his incapacity benefit in 2003.

28. AMP’s letter of 22 July 2003, which gave rise to the dispute, might perhaps have been better worded. The impression could be gained that the reason AMP wished to cease payment of the temporary incapacity pension was that it had been paid for too long, rather than that Mr Spargo had actually got better. HHG however denied this. 

29. Whilst there is medical evidence suggesting that Mr Spargo might now be able to carry out some form of remunerative employment, I am not persuaded that the Incapacity Committee considered his circumstances properly before deciding to stop his benefit. I cannot find otherwise, because at first HHG failed to send me the minutes of the various meetings, or to answer questions about whether the Committee understood what the Scheme rules mean. Now that I have seen those minutes, they tell me very little, and Pearl has still not provided answers to questions about the meaning of the rules.   

30. In particular (but not exclusively) I am concerned about the following :

(a) The apparent acknowledgement by AMP on 22 July 2003 that Mr Spargo’s “illness is temporary”. Nevertheless, they then withdrew his temporary incapacity pension.

(b) The requirement in the Rules that the incapacity shall prevent future employment “for which he or she may be fitted having regard to his or her age, training or experience.” However, the medical opinion on which the disputed decision was apparently based was that Mr Spargo was “not precluded entirely from undertaking some form of remunerative employment.” 

31. I shall therefore direct Pearl to review properly and transparently the 2003 decision to withdraw Mr Spargo’s benefits. If Mr Spargo remains dissatisfied that they have done so, he may refer the matter back to me and ask me to consider making fresh Directions.   

DIRECTIONS

32. Within 28 days of the date of this Determination, Pearl shall arrange for the Incapacity Committee once again to review the decision to withdraw Mr Spargo’s temporary incapacity pension with effect from 1 September 2003. 

33. Before reaching their decision, the Incapacity Committee shall seek legal advice about the proper construction of Scheme Rule 5, and shall disclose a copy of this advice to Mr Spargo.  

34. Before reaching their decision, the Incapacity Committee shall note that the correct occupational health question to be answered is whether, at the relevant time, Mr Spargo was unable to carry out any occupation for which he may be fitted having regard to his age, training or experience. They shall consider carefully whether the advice received from Dr Wollaston addressed this specific question and, if not, whether a fresh independent medical opinion is required, or whether further clarification should be obtained from Dr Wollaston of his earlier opinion.  

35. On notifying Mr Spargo of the decision, Pearl shall supply him with a full explanation of the Incapacity Committee’s reasons.    

TONY KING

Pensions Ombudsman

21 February 2008
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