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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs S Alexander

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Alexander complains that Prudential’s sales representative improperly persuaded her to pay additional voluntary contributions (AVCs) to Prudential.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mrs Alexander is a member of the Teachers’ Pension Scheme.  In 1993 Mrs Alexander met with Mr S Pearce, Prudential’s sales representative, following a presentation made by him at her school.

5. Mrs Alexander says that she was concerned about her pension as she had not joined the Teachers’ Pension Scheme until  she was 30 (she was then 48).  Mrs Alexander had had a career break to bring up her children and also a period of part time working.  Mrs Alexander states that Mr Pearce mentioned the principal alternative to AVCs, which is purchasing past added years (PAY) in the Teachers’ Pension Scheme.  She says that Mr Pearce dismissed PAY as “an expensive way of doing it and not worth your while.”

6. Mrs Alexander considers that Mr Pearce should not have said this, “as it has come to my attention that buying added years into my teachers’ occupational scheme would have been more financially advantageous.”

7. Three of Mrs Alexander’s colleagues who attended the sales presentation have written to my office supporting Mrs Alexander’s application.  All three say that at the presentation Mr Pearce strongly advised them against PAY, describing that option as more expensive than AVCs.

8. Mr Pearce cannot remember the meetings.  Since 1995 he has been seriously ill.

PRUDENTIAL’S POSITION

9. Prudential considers that information about PAY is available in the Teachers’ Pension Scheme booklet.  The company has not retained any documentation relating to the arrangement of Mrs Alexander’s AVCs.  Prudential states that Mr Pearce was “not authorised to give advice on any other company or its products.”

10. Prudential is concerned that her application to me, made following advice provided to her by the Pensions Advisory Service, differs from the complaint she initially made to Prudential before she took that advice.  Only at the later stage did she introduce the complaint of being advised against the Added Years Option.  Prior to that she had expressed her complaint as being that she had not been made fully aware of the options.

11. Prudential states that Mr Pearce was employed by the company for nearly 10 years and has five complaints recorded against him, only one of which upheld.

12. Prudential points out that its application form includes a warning that clients should consider obtaining independent financial advice before paying AVCs to Prudential.

13. Prudential considers the statements of Mrs Alexander’s colleagues unreliable as “they may have a vested interest in the outcome of this case.”

14. Prudential considers that if Mr Pearce had made an adverse comment regarding the cost of purchasing PAY, this might not have been unreasonable and in any case, there is no evidence to show that Mrs Pearce would have chosen PAY if she had been differently advised by Mr Pearce.

CONCLUSIONS
15. That Mrs Alexander failed to check the validity of any advice from Mr Pearce with an independent financial adviser does not excuse Prudential from responsibility if Mr Pearce’s advice was unsound.

16. It is certainly the case that at age 48, purchasing PAY would have been expensive for Mrs Alexander.  However, bearing all the available evidence in mind leads me on the balance of probabilities to conclude that in talking with Mrs Alexander and her colleagues, Mr Pearce expressed the view that PAY was prohibitively expensive.  This constitutes maladministration, in that it denied Mrs Alexander a properly informed choice.  I accept Prudential’s argument that Mrs Pearce may not have purchased PAY had Mr Pearce’s advice been different, but my concern is that the effect of his advice was to deny her such an informed choice. In reaching my view I have taken account of Prudential’s claim that Mrs Alexander’s colleagues may have a vested interest in the outcome of Mrs Alexander’s application.

17. I consider it unreasonable to expect Mrs Alexander to bear in mind during the meeting, the contents of a booklet issued to her some years previously.

DIRECTIONS
18. Within 28 days of the date of this Determination, Capita Hartshead Limited, the administrator of the Teachers’ Pension Scheme, shall calculate and notify both Mrs Alexander and Prudential of:

(a) the past added years Mrs Alexander would have purchased based on the assumption that the AVCs paid by her to Prudential were used to purchase past added years in the Teachers’ Pension Scheme, and

(b) the lump sum required to purchase those past added years.

Within 28 days of the date of this Determination Prudential will notify Mrs Alexander of the current value of her AVC fund.

Subject to Mrs Alexander notifying both Capita Hartshead Limited and Prudential of her decision as to whether or not he wishes to purchase the quoted past added years, such notification being made within 28 days of her receiving the last of the above notifications

· Prudential, on receiving Mrs Alexander’s notification that she wishes to purchase the quoted past added years in the Teachers’ Pension Scheme and her assignment of her interest in the AVC fund and pension to Prudential, will within 14 days pay the notified lump sum cost to Capita Hartshead Limited.

· On receiving payment from Prudential, Capita Hartshead Limited will arrange for Mrs Alexander to be credited with the appropriate number of past added years in the Teachers’ Pension Scheme.

DAVID LAVERICK

Pensions Ombudsman

31 March 2005


- 4 -


