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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs L R Reid

Scheme
:
Teachers' Pension Scheme - Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mrs Reid complains of maladministration by Prudential in that:

· Prudential’s sales representative advised Mrs Reid to pay additional voluntary contributions (AVCs) to Prudential and dismissed alternative methods of additional pension provision,

· Prudential did not carry out an annual review to ensure that AVCs were suitable for Mrs Reid’s circumstances,

· When Mrs Reid made a complaint to Prudential, no investigation was made regarding the suitability, or otherwise, of AVCs,

· Mrs Reid wanted a safe and secure investment,

· Prudential has not reviewed the performance of her AVC fund in comparison with other methods of additional pension provision.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3.
Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000, Prudential also provided an advice service through local representatives.  From 2000 the company has not provided financial advice.  Prudential is appointed by the Department for Education and Skills as the sole AVC provider to the Teachers’ Pension Scheme.

4.
Mrs Reid is a teacher.  Mrs and Mrs Reid met with Prudential’s sales representative, Mr Gurney, in March 1999.  She is a member of the Teachers’ Pension Scheme, membership of which is voluntary.  Mrs Reid states that at that time she possessed a copy of the Teachers’ Pension Scheme booklet.  Mrs Reid explains that she provided the following information:

“(a) a little of my background and employment history,

(b) my then current salary and related (6%) annual contributions to the Teachers’ Pension Scheme,

(c) the fact that I could afford to commit £2,400 or thereby to my pension fund in that fiscal year and

(d) that the family’s financial affairs were otherwise private.”

5.
Mrs Reid states that that “Prudential’s representative felt able to run through the three options open to me in clear and direct terms and make his simple and immediate recommendation that I contribute to the TAVC scheme.  I recall no caveats.”  Mrs Reid states that “other options seemed to be dismissed.”

Mrs Reid signed an application form.  This form contains the statements:

“Completion of the application form only.  Because Prudential has not completed a Personal Financial Review, I understand they are unable to give best advice.  Any advice given will relate only to the payment of additional voluntary contributions.”

“I have received the Key Features document, “Your Personal Quotation” and the member’s AVC booklet.”

“I have been made aware of the booklet entitled “A Guide to the Teachers’ Pension Scheme” with regard to the “Added Years” option.”

Mrs Reid made a single payment of £2,400.

6.
Mrs Reid states that Mr Gurney did not take the application form away with him.  She retained it and posted it to Prudential.  Mrs Reid maintains that the form was only partially completed when it was posted to Prudential and that Prudential filled in the rest, which included ticking the box relating to completion of the application form only.

7.
Mrs Reid states that subsequently:

“…the representative proved reluctant to deal with elements of the administration of my relationship with Prudential.  I registered a complaint.  The Prudential made a small goodwill payment and the administration was thereafter handled by the Prudential’s customer service personnel.  Nothing was said at that time to counter the representative’s recommendation that I should contribute to the Prudential’s TAVC scheme.”

8. From 2000 onwards,  Mrs Reid made monthly AVCs at the maximum rate of 9% of salary.  She wrote to Prudential soon after the commencement of each tax year, informing the company that she intended to pay AVCs at this rate and requesting confirmation that this was acceptable to Prudential.

9. On 29 April 2004 Mrs Reid complained to Prudential about the advice Mr Gurney had provided.  She requested that Prudential “review my contributions record and consider whether my voluntary pension contributions, made with the benefit of advice by way of Additional Voluntary Contributions to Prudential, were appropriate best use of my funds.”

10. Prudential obtained a report from Mr Gurney in the form of answers to a questionnaire.  Mr Gurney noted that Mrs Reid was made aware of the principal alternative to AVCs, that being  the purchase of past added years (PAY) in the Teachers’ Pension Scheme.  The question was asked:

“Was the client’s attitude to risk discussed?  If so, which of the following ratings would you give: no risk, low risk, medium risk or high risk?  Did the client accept the risk of there being a shortfall?  Do you have evidence to support these points?”

Mr Gurney’s response was:

“Only one AVC is available for field staff to sell therefore not relevant.”

11. Mr Reid has supplied his recollections of the meeting to my office.  Mr Reid states:

“Gurney asked a few questions about her job, earnings and the extent of any commitment she was intending to make.  My wife answered his questions.  My wife did not offer Gurney any additional information concerning the family finances or lifestyle.  This did not seem to concern Gurney who quickly focused on reviewing the pensions options open to my wife.”

“Gurney mentioned three options, namely buying Added Years or contributing by way of Additional Voluntary Contributions to either an exclusive scheme for teachers run by Prudential or some alternative scheme from another pension fund manager.  As I recollect, Gurney outlined all three before drawing particular attention to the Prudential scheme.  The other options seemed to be dismissed.”

PRUDENTIAL’S POSITION

12. Prudential considers that Mrs Reid was aware of PAY when she decided to pay AVCs.  Prudential states that Mr Gurney could not provide information about PAY as it is not a Prudential product.  The company points out that information about PAY is available in the Teachers’ Pension Scheme booklet.  Prudential considers that if Mrs Reid had asked Mr Gurney about PAY, he would have referred her to her employer or the Teachers’ Pension Scheme.

13. Prudential states that for most of the time that Mrs Reid has paid AVCs, she has dealt with its head office and no advice has been provided.  Prudential has simply acted on Mrs Reid’s instructions during this period.

CONCLUSIONS

14. Mrs Reid has headed letters to my office “Prudential TAVCs vs Added Years” and it is clear from  her letters setting out her complaint that, although she has referred to being dissuaded from all other methods of additional pension provision, PAY is her principal concern.

15. Mrs Reid makes it plain that she was only prepared to provide Mr Gurney with very limited information.  The option selected on the application form – completion of the form only – is consistent with this.  Whether the box was ticked at the meeting or subsequently, I consider that the wording of the form accurately reflects Mrs Reid’s wishes at the time.

16. When Mrs Reid met with Mr Gurney, she possessed a copy of the Teachers’ Pension Scheme booklet, which explains PAY.  The application form signed by Mrs Reid confirmed that her attention had been drawn to the scheme booklet with regard to PAY.  The form also contained Mrs Reid’s confirmation that she had been provided with Prudential’s booklet which outlines the PAY alternative.  

17. Mr and Mrs Reid both consider that Mr Gurney appeared to dismiss other options, including that of PAY.  Mr Gurney points to the fact that he was able to advise only on AVCs.  Mr Gurney was dealing with a client who was prepared to provide only limited information and who opted to receive advice only about  AVCs only. That latter point itself means that the complaint about his  dismissing other options is based on a false   premise. It is moreover clear Mr Gurney ensured that Mrs Reid was aware of PAY. I see no reason to be critical of him.   

18. Prudential made no provision for automatic annual reviews.  Its literature mentioned that further advice was available at any time, but soon after Mrs Reid commenced paying AVCs, Prudential ceased to provide financial advice.  Prudential explained that if clients requested a review after its sales force had been dispensed with in 2000, the company’s standard practice was to state that it no longer offered financial advice and suggest that an independent financial adviser be consulted.  Mrs Reid wrote to Prudential each year requesting confirmation that it was acceptable for her to pay AVCs, which it was.  She was making payments within the limits allowed by the Inland Revenue.  However, Mrs Reid did not specifically request any kind of review of her circumstances, and given her reluctance to disclose personal details, it seems to me unlikely that she would have wanted one.

19. Mrs Reid’s earlier complaint against Prudential did not concern the suitability, or otherwise, of AVCs.  Prudential dealt with the complaint made to it.

20. Considering Mrs Reid’s attitude to risk, would have entailed a Personal Financial Review, which in turn would entail full disclosure of Mrs Reid’s financial situation and lifestyle.  Mrs Reid was not prepared to supply this information and therefore Mr Gurney cannot be criticised for not making such an analysis.  I have seen nothing to suggest that Mrs Reid’s AVC fund is not safe and secure; her AVCs are invested in the With Profits fund which is classed as low to medium risk.

21. Prudential is unable to compare the performance of Mrs Reid’s AVC fund with other pension products.  Only an independent financial adviser can do this.  There is no suggestion that Prudential generally, or Mr Gurney in particular, represented themselves as independent financial advisers.

22. It follows from the above that I do not uphold Mrs Reid’s complaint.

DAVID LAVERICK

Pensions Ombudsman

31 March 2005
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