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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Applicant
:
Mrs P Wade

Scheme
:
NHS Pension Scheme

Respondent 
:
NHS Pensions Agency (NHSPA)

MATTERS FOR DETERMINATION

1. Mrs Wade believes that injuries she suffered following an accident at work entitle her to Permanent Injury Benefits (PIB).  However, the NHSPA say that her injuries were not “wholly or mainly” attributable to her employment and, therefore, that she is not entitled to PIB.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

3. Dissatisfied with a decision I made in a previous determination about the NHS Injury Benefit Scheme, NHSPA appealed to the High Court and then to the Court of Appeal before unsuccessfully seeking  permission to appeal from the House of Lords. This and other determinations about the NHS injury benefit scheme have been delayed pending the outcome of that litigation.  

REGULATIONS

4. Regulation 3(2) of the NHS Injury Benefit Regulations 1995 (as amended) provides:

This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is wholly or mainly attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if – 

(a) it is wholly or mainly attributable to the duties of his employment; …”

5. PIB is available where the above criteria are met and the person has consequently suffered a permanent reduction in their earning ability of greater than 10%.

MATERIAL FACTS

6. Mrs Wade was born on 29 April 1948.

7. At the time the incident occurred, Mrs Wade was employed as a Careworker with Bromley Primary Care Trust. Her employment within  the National Health Service commenced had commenced on 13 September 1994.

8. On 3 February 1998, Mrs Wade wrenched her shoulder while preventing a client from falling. After the incident Mrs Wade continued working throughout 1998 although her sickness record shows that she took sick leave because of shoulder pain on 14 & 15 February, 29 - 31 July, 2 - 4 August and 10 -15 August. Following this there are no recorded periods of sick leave until 5 April 1999 when she again took sick leave and did not return to work until 18 November 1999. Mrs Wade continued to work until 2 May 2000 when took further sick leave until 21 August 2000. 

9. At the time of the incident Mrs Wade was employed on a full-time basis and worked 37.5 hours per week. With effect from 1 September 2001 Mrs Wade reduced her working hours  to 22.5 hours per week.

10. In July 2001, Mrs Wade applied to the Benefits Agency for an Industrial Injuries Disablement Benefit and Disability Living Allowance. Following examination by the Benefits Agency Medical Adviser, she was advised as follows  :

“the industrial accident on 03.02.98 has caused a loss of faculty

the loss of faculty is injury to the shoulder

you are 15% disabled…

We have reduced the total assessment by 5% in respect of degenerative changes of the shoulder joint because the Medical Adviser considered the disablement to be only partly due to the relevant accident.”

11. On 16 August 2001, Mrs Wade claimed a PIB award as a result of her shoulder condition. For the purposes of considering her application, the NHSPA obtained:

· The accident report form completed on 11 February 1998

· Mrs Wade’s sick leave record

· The Benefits Agency and Appeals Service claim and assessment decisions

· Occupational Health reports

· Mrs Wade’s job description

· GP clinical notes dating from the 1950’s

· Orthopaedic clinic notes

· Physiotherapy Patient Record 

· Reports from Dr Yanni, Mrs Wade’s Consultant Orthopaedic Surgeon

12. On 25 March 2002 the NHSPA wrote to Mrs Wade advising her that the Scheme’s medical advisers had advised them that they were of the opinion her condition was not wholly or mainly attributable to her NHS employment and therefore her application was rejected. Their letter concludes :

“…The Scheme’s Medical Adviser has advised that in the GP notes there is the following record dated 20-03-97. ‘L shoulder ache. Neck movements tender. Tender muscular L. Shoulder restricted movement. Voltarol.’ There is a corresponding referral letter from the GP to physiotherapy dated 13-04-97 because of this L shoulder and neck condition. The opinion of the physiotherapist dated 08-09-97 is that her pain in her L shoulder and neck was due to a cervical spine prolapsed disc and strain of the acromioclaviclar joint. The consultant orthopaedic surgeon refers in his letter of 25-02-99 to her as having a 2 year history of pain in her L shoulder. He refers to the diagnosis as supraspinatus tendonitis. By October of that year her diagnosis is severe impingement syndrome, with a history of 2 or more years, and she goes on to have decompression in May 2000. She had a good result but in her latest specialist letter of 19-04-01 she was reported as still having gleno-humeral symptoms which was presumed to come from degeneration that was shown there on the MRI scan.

This is the context onto which I must place the incident of 03-02-98 when she strained her L shoulder, and answer the question as to whether her condition is wholly or mainly due to her employment, and that incident in particular.

With such a clear history of prior symptoms, treatment and physiotherapy involvement with her L shoulder, and her specialists confirming that, I cannot advise that her condition could possibly have had its cause and origin in the incident of 03-02-98. All I can accept is that that incident aggravated an already significant condition. This does not allow me, however, to advise that her condition is wholly or mainly due to her employment.”

13. On 26 May 2002 Mrs Wade wrote to the NHSPA seeking a review of the decision. She said :

“…May I briefly explain the ACTUAL CIRCUMSTANCES leading to my having to reduce my working hours, on the recommendation of the Occupational Health Doctor.

Since September 1994 no absence due to sickness of any note (See A). 1997 Physiotherapy report as you state ONLY an OPINION; the Ex-ray (sic) SHOWS NOTHING (See B). 

 In February 1998 I received Injury to my left arm/shoulder whilst performing works duties as Accident report submitted. Constant ache/pain left arm shoulder. Attending my GP for my resultant shoulder injury; was prescribed medication (pain relief) but still working normal hours. Who then gave injection (in August 1998) which didn’t stop pain which had been continuous.

In December 1998 referred to Bromley Hospital, Dr Shaw who gave further injections; plus Ex-Ray (sic) the results which showed in February 1999 an abnormality in my left shoulder (See C). The pain steadily increased resulting in my not being able to move my left arm/shoulder, hence having to resort to taking sick leave in April 1999. Immediately attending Occupational Health Doctor (out of our catchment area) at Lewisham Hospital, Dr Stimmler (See D), who because of my work related injury gave me emergency clearance to Physiotherapy in Lewisham Hospital (see E). THESE ARE FACTS NOT OPINIONS.

Still in continuous pain, GP referred me to have MRI scan which took place in September 1999. The results in October 1999 (See F) ARTHRITIS BEGINS TO SHOW AS A CONSEQUENCE OF INJURY. I was then referred to Dr Yanni (See G) who in May 2000 carried out a decompression operation, which to him was a complete success because I could now move and rotate my left shoulder. Resumed normal work hours in August 2000 whilst allowing for the plateau of recovery from the operation time 6 to 9 months (this did not happen0. Still experiencing the continuous muscular pain/ache which has been with me since the injury in February 1998.

Again consulting Occupational Health Doctor (Dr Bailey) in June 2001 who recommended a curtailed working week (See H). On advice of personnel Officer, Kate Jordan, my case was presented to you (See J).

Also during the period from the (sic) April 1999 to date have suffered from voice abnormalities (sic) attributed to stress through being in constant pain. (See K). having to attend speech therapy sessions constantly. 

I am still under my GP on prescription pain relief and being penalised to short time working and financial loss through no fault of my own. I presume the NHS system dictates me to take this course of action through your department, although it seems to me you did not have all the relevant details of my case.” 

14. On 28 June 2002, having referred the case back to their Medical Advisers, the NHSPA wrote to Mrs Wade advising her as follows :

“…The Scheme’s Medical Adviser has advised that there is a GP reference to left shoulder problems needing physiotherapy, prior to the accident in 1998. I have considered the client’s submission and account of the surgical intervention and diagnosis. In view of the evidence the advisor cannot say that the injury was the main cause of her subsequent problems, but rather was imposed upon another background shoulder condition. The advisor cannot find title to Permanent Injury Benefit. …”  

15. On 29 April 2003 Mrs Wade appealed again against the NHSPA decision. She submitted a report from her GP, Dr Foo. Dr Foo’s report dated 19 March 2003 says:

“…it seems to me that while she was escorting a client in February 1998 she had an incident on the escalator which resulted in her left shoulder becoming very painful and difficult to work. 

She has since been seen by Consultant Orthopaedic Surgeon Mr Yanni who has diagnosed an impingement syndrome and she underwent surgery and injections. However, her symptoms have never improved and she cannot continue with her full time post and had to reduce her hours to half-time (22.5 hours).

Prior to the accident she attended the surgery complaining of left shoulder ache on the 20th March 1997 and underwent successful physiotherapy in July 1997 and was discharged fully recovered by the 8th September 1988 [1998] following the incident with the client as stated earlier.”

Dr Yanni’s letter dated 19/4/2001 concludes : 


“… I am afraid her symptoms are gleno humeral and she does have degenerative changes with some erosion of the joint itself.” 

16. NHSPA undertook a second review of Mrs Wade’s case and subsequently wrote to her as follows :

“The Scheme’s medical Adviser has advised that  

all information available has been considered with regard to appeal for Permanent Injury Benefit (PIB). This includes a letter from the applicant dated 29/04/03. This letter indicates that the shoulder problems she previously had in 1997 has fully recovered by September 1997 only to return following an accident at work in February 1998. However, Mr J Walczak, Consultant Orthopaedic Surgeon, in a letter dated 18/10/99, and Mr D H Yanni, Consultant Orthopaedic and Hand Surgeon, in a letter of 19/04/01, both note degenerative changes at the left shoulder. These would have been present at the time of index event in February 1998 (although may have been asymptomatic). It is these constitutional factors which are the major factor in her incapacity can not be wholly or mainly attributable to her NHS employment. The causation criterion needed for PIB has not been met.”

17. On 26 October 2003 Mrs Wade made a further appeal against the NHSPA decision not to award her PIB. She provided further evidence from Dr Pillai, an Associated Specialist in Orthopaedics. Dr Pillai’s report dated 25 September 2003 concludes as follows : 

“… I have been through her notes and she was seen by Mr Shaw 23rd February 1999 following a wrenching injury of her shoulder which apparently happened two years prior to that. According to the notes made by Mr Shaw the examination of her left shoulder showed some marked tenderness over the supraspinatus tendon and X-rays taken of her shoulder two years prior to that were normal. Subsequently, however, the MRI scan done in September 1999 showed degenerative changes and she had a successful decompression carried out. …”

18. Having sought a further opinion from the Scheme’s medical advisers the NHSPA wrote to Mrs Wade on 21 November 2003 as follows :

In my role as the Agency’s Appeals manager I have undertaken, together with the Scheme’s Senior Medical Adviser, a very full and thorough review of your application, taking account all the available medical evidence, including reports from Dr Pillai, Associated Specialist in Orthopaedics; Dr Foo, your GP; and various reports from Bromley Hospital following your surgery in 1995. …

The senior Medical adviser has commented “…Patricia Wade attributes a chronic left shoulder condition to an incident at work 3/2/98 when she wrenched her shoulder preventing a client from falling. 

The GP records reveal that she attended with spontaneous onset of left shoulder pain on 2/3/97 and subsequently received physiotherapy with an improvement in her symptoms and discharge by the physiotherapist in September 1997, six months later. She next consulted her GP again with left shoulder pain on 28/7/98. The symptoms persisted and she was referred for an orthopaedic opinion on 20/12/98 with a history of ‘suffering pain in her left arm for 18 months.’ The orthopaedic opinion was that she had signs of impingement syndrome and supraspinatus tendonitis, which was confirmed on MRI scanning  (September 1999). Degenerative changes were also noted in the joint. (It should be noted that in the absence of trauma or fracture, degenerative changes would usually take many years to develop). The symptoms were partially alleviated by surgery in 2000. Gleno-humeral degenerative changes were thought to be the cause of her subsequent on-going pain (Mr Yanni 19/04/01). Joint erosion was such that joint replacement was alluded to as an option in her 60’s.

The evidence shows that Patricia Wade developed long term shoulder pain in 1997, prior to the reported incident on 3/2/98. her symptoms had improved and may have been exacerbated by the index incident. However her chronic and ongoing symptoms are not due to the wrenching injury in the index incident, but due to degenerative change which will have predated the incident and indeed had already become symptomatic prior to it.

The evidence shows that Patricia Wade’s left shoulder condition is not wholly or mainly due to the incident at work on 3/2/98 and therefore her appeal is rejected.”

Having carefully reviewed the comments of the Senior Medical Adviser, I have no reason to disagree with the view he has expressed and I therefore endorse the conclusion that entitlement to PIB is not established.”

SUBMISSIONS

19. The NHSPA submit :

“The Agency accepts that Mrs Wade is permanently incapable of carrying out her former NHS duties as a Care Worker due to an ongoing shoulder condition. The Agency also accepts that an incident occurred on 3 February 1998 when Mrs Wade wrenched her shoulder preventing a client from falling. However, the Agency does not accept that her ongoing shoulder condition is wholly or mainly attributable to her NHS employment because there is evidence of constitutional degenerative change that pre-dated the incident. In reaching this conclusion the Agency has taken advice from its medical advisers. 

Mrs Wade has provided copies of the Agency’s decision letters (including responses from its Internal Disputes Resolution procedures) that includes details of the advice advanced by the Scheme’s medical advisors at various stages of her claim. …

In short the Agency has been advised that there is no evidence to suggest that the injury suffered by Mrs Wade would have caused more than transient symptoms were it not for her constitutional shoulder condition. Investigations from scanning in 1999 revealed degenerative changes to her shoulder joint. 

In other words, the incident as described by Mrs Wade could not have caused significant and lasting injury in a healthy shoulder. Given the degenerative changes already present before the incident, the Agency would submit that a reasonable conclusion is that Mrs Wade’s current incapacity is not wholly or mainly attributable to work. …

Conclusion 

The Agency contends that its decision, that Mrs Wade’s condition is not wholly or mainly attributable to the duties of her NHS employment, is based upon fair and balanced evidence having sought suitable medica7l opinion using the information obtained, and that as a result the decision is neither perverse or unjust. 

The complaint brought by Mrs Wade includes nothing new that might cause the Agency to want to review its decision.”

20. Mrs Wade submits :

“The Agency’s argument against my claim appears to be based on their assumption that I had underlying arthritis of the left shoulder prior to the injury. The first proof of arthritis (level 2) in my left shoulder was as a result of the MRI scan in September 1999, some nineteen months after the injury.  (See enclosures). …”

Mrs Wade also submitted the following evidence : 

· results of an x-ray taken of her left shoulder on 27 March 1997. The results are recorded as ‘No bone or joint abnormality’ 

· An article from an Arthritis website which concludes : 

“Injuries that occur directly to a joint or result in abnormal joint alignment or instability may lead to earlier degeneration of that joint. …”

21. I asked the NHSPA whether it and their medical advisers had considered the possibility of Mrs Wade’s underlying condition having been caused as a result of her NHS employment. The Agency confirm that they had considered whether Mrs Wade’s underlying condition had any causal connection to her NHS employment, as evidence by the fact that, the medical advisers concluded that Mrs Wade was suffering from a degenerative condition of constitutional origin. The Agency further explain that a “constitutional condition is one that can best be described as one, which drives from within the person himself or herself, and nor from external causation or agents. In other words it would have occurred at some point irrespective of the activities undertaken by the individual.”  

CONCLUSIONS

22. The relevant Regulation applies where the injury sustained is wholly or mainly attributable to NHS employment.  Determining whether this is so is a question of fact for the NHSPA.

23. In reaching their decision, the NHSPA must ask the right questions, construe the rules correctly and only take into account relevant matters. They should not come to a perverse decision, i.e. a decision which no other reasonable decision maker faced with the same evidence would come to.

24. In coming to their decision, the NHSPA sought advice from their own medical advisers. This advice was based on a consideration of Mrs Wade’s GP notes dating back to the 1950’s and various other medical reports dating back to 1995, reports from her Physiotherapist, from her GP, her Consultant Orthopaedic Surgeon, her occupational health consultant and the Benefits Agency’s assessment for benefits. I see nothing amiss in such advice being sought or such information being obtained.

25. The advice from the NHSPA’s own medical advisers was that the severity and extent of Mrs Wade’s incapacity following the accident indicated there was some other underlying factor, ie pre-existing degeneration. Thus, I can see no cause to criticise a decision that her condition has not been wholly caused by the incident she has described. But whether her condition was mainly caused by that incident is not a matter which has been properly considered. Rather NHSPA and its advisers seem to have proceeded on the assumption that because there was evidence of a pre-existing degeneration, her condition could not be seen as being wholly or mainly caused by the incident. Some evidence of a pre-existing condition does not either necessarily or probably mean that such a condition is wholly or mainly the cause of Mrs Wade’s present incapacity.  

26. I am remitting the matter for a further decision to be taken. 

DIRECTION
27. Within 6 weeks of this decision NHSPA shall reconsider the matter, taking advice from an appropriately qualified doctor who has not previously been involved, and issue a further reasoned decision to Mrs Wade.

DAVID LAVERICK

Pensions Ombudsman

5 July 2006
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