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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Dr M A Partington

Scheme
:
Windsor Life Free Standing AVC Plan - BH7710H (the "Plan")

Respondent
:
Windsor Life Assurance Company Limited (the "Company")

MATTERS FOR DETERMINATION 

1. Dr Partington says that following commencement of his employment with Shell International as a non-UK tax payer in January 1993, he was advised by a representative of the Company that he was still eligible to continue with the Plan. When his ineligibility was discovered in 2003, his contributions since January 1993 were refunded without interest. He says that the Company should not have profited as a result of the incorrect advice that their representative had given him.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

TERMS OF THE PLAN

3. The Policy Document states

5. Premium Allocation

Units shall be credited to the Policy each time a premium is paid in respect of the balance of the premium. The Units so credited shall subject to the Life Office's agreement be in such Fund or Funds and in such proportions as the Policyholder shall notify the Life Office in writing when a premium is paid and on every occasion thereafter when a change is requested by the Policyholder.

The type of Unit so credited shall be determined in accordance with the table below.

In the table, Policy Term means the number of complete years between the date the Policyholder's Plan started, as shown on the Benefit Statement, and the earliest of the twenty fifth anniversary of the start of the Plan, the retirement Date and the Policyholder's sixty fifth birthday.

Example:
Policy Term
                     Initial 
Units


1st Year %
2nd year %

15
100
20

Accumulation units shall be credited in respect of Regular Premiums or every part thereof in respect of which Initial Units are not credited.

8. Cost of Policy

(b) On each Anniversary Date, the Life Office will cancel such number of Initial Units attaching to the Policy as is equal to the number of such units before the cancellation divided by one more than the number of complete years remaining before the Retirement Date.

4. The Explanatory Booklet states:

What does the Plan cost?

Charges are made to cover administration expenses and to meet the cost of the Life Cover.

There is  a yearly administration charge on Initial Units based on a proportion of the number of all units allocated in the first two years depending on the original term of the plan, as follows:-

Example:

Term (in years)
15

Charge as % of units


Year 1
6.7

Year 2
1.4

MATERIAL FACTS

5. Dr Partington was employed by BP Exploration in the UK and was a member of their pension scheme. In June 1992 he established a Free Standing Additional Voluntary Contributions Plan with General Portfolio with a Selected Retirement Date of 31 August 2006. General Portfolio was subsequently taken over by GAN Insurance and then by Windsor Life.  For ease of reference I use the term ‘the Company’ to encompass also its two predecessors.

6. When he established the FSAVC Plan, Dr Partington signed a Declaration to the effect that :

"I declare that I will inform the Company if there is any change whatsoever in my employment (including becoming self-employed or unemployed) or if I should cease to participate in my employer's scheme(s).

I undertake to furnish the Company with any information required to comply with the requirements of the Inland Revenue."

A requirement that such a declaration be included in the FSAVC Plan application form stems from the Occupational Pension Schemes (Additional Voluntary Contributions) Regulations SI 1987 / No.1749 as amended by the Occupational Pension Schemes (Additional Voluntary Contributions) (Amendment) Regulations SI 1990 / No.585.

7. On 3 January 1993, Dr Partington took up employment with Shell International in The Hague, at which point he became a non-UK tax payer and so ineligible to pay further contributions to his FSAVC plan.

8. On 22 January 1993, BP Pension Services Limited wrote to the Company as required to advise them that Dr Partington had left his employment with BP  on 31 December 1992.

9. On 1 February 1993, the Company wrote to Dr Partington 

"I would be grateful if you can confirm to me whether you are currently in employment and if the company has a pension scheme.

If the new company you are working for has got a pension scheme you can continue paying to your policy with ourselves. If there is not a pension scheme, unfortunately you cannot continue paying into your Additional Wealth Plan but you can open a Personal Wealth Plan with us."

10. Dr Partington replied in an undated letter received by the Company on 10 February 1993;

"I find the tone of your communication abrasive and somewhat rude!!

However, to answer your question which is of no concern to yourself.

Yes I am still employed."

11. The Company wrote to Dr Partington again on 18 February 1993:

"Unfortunately, our earlier letter sent to yourself did not outline the facts clearly...

I would advise you that we have been informed by BP Pensions Services Ltd that you are no longer in the BP Company Pension Scheme, as you have now left the Company employment. The above numbered policy was designed to run alongside a Company Pension Scheme, therefore, if you are no longer a member of such a scheme, you are ineligible to pay further contributions into your Additional Wealth Scheme.

I would, therefore, be grateful if you could confirm whether you have joined another Company Scheme and if so provide us with details of the new scheme.

Due to the current regulations governing this policy, if you have not joined another company scheme we are unable to accept further contributions into this policy."

12. Dr Partington, in his undated reply received by the Company on 25 February 1993 said:

"I have already told you that I am employed by Shell International.

If you want any further information please contact Ian Martin who arranged the policy in the first place.

Ian as you will already know works for your own organisation"

13. The Company's records indicate that their Head Office contacted their representative Ian Martin on 2nd March 1993 and were told that he was going to obtain details of Dr Partington's new company pension scheme with Shell. Whilst the Company has no details of any subsequent meeting, Dr Partington recalls that he met Ian Martin in Manchester specifically to discuss his new circumstances and status as a non-UK taxpayer; he originally said this was in July 1993 but now says it was in December 1992.  The Company has no record of a meeting on either date.  Dr Partington maintains that he was told that he could continue with his policy as long as he eventually returned to the UK. He also says that he was told that, as he would have more disposable income, he should consider increasing his contributions. The Company do not have a copy of the Fact-find record that, they say, their representative would have completed at the time. Dr Partington has no documentary record of the advice that he was given. 

14. Dr Partington continued making, and the Company continued receiving, contributions to his FSAVC Plan. Indeed, he increased his rate of contribution on a number of occasions between December 1992 and June 2001.

15. In October 2003, Dr Partington became dissatisfied with the rate of return being achieved by his FSAVC and following discussions with his Independent Financial Adviser and current employer, realised that he was ineligible for membership of the plan. He complained to the Company that he had been given incorrect advice by the Company's representative at the point that he ceased to be a UK taxpayer.

16. The Company established the period when Dr Partington was ineligible for membership of the FSAVC Plan as being from January 1993 until September 2003, during which time Dr Partington had paid £51,775.13. A cheque for this amount, with no addition for interest, was issued in December 2003. The Company declined to make an addition for interest because evidence of ineligibility was not brought to their attention for such a significant period of time.

17. Dr Partington also complains about what he terms the 'confiscation' of the contributions that he made between June and December 2002 amounting to approximately £1,660.00. In their response dated 10th January 2005, the Company explained that:

"In accordance with the policy terms and conditions, a proportion of the first premiums paid are used to purchase initial or capital units, the proportion depending on the term of the policy. The term of Dr Partington's policy was 14 years and therefore 100% of the first year's premiums and 12% of the second years premiums purchased initial units. The remaining 88% of the second year premiums and all subsequent premiums purchased accumulation units.

When all the units purchased by ineligible contributions had been removed from the policy there were no accumulation units remaining. As only 6 months eligible premiums had been paid this was within the first years 100% purchase of initial units.

The initial units are purchased to cover the set up costs of the policy. As such a proportion of these are cancelled on each policy anniversary until all the units have been exhausted on the selected retirement date. These units have only a nominal value, as they are not paid on vesting or earlier transfer."

SUBMISSION

18. In their submission to me dated 21 September 2005, the Company said:

"…We have recently obtained a further Financial Planning Analysis (FPA) completed in August 1994 in respect of a policy cancelled from inception…

Within the FPA Dr Partington has confirmed that he is working for Shell International and he is a member of an occupational pension scheme on a final salary basis. He has also confirmed that  he is a member of an FSAVC with General Portfolio. The consultant [ ], recorded in the notes that: 

"Although currently living in the Netherlands, this is a temporary location (until end of year) when Mark anticipates being relocated to UK. Possibility of travelling abroad again in the future with the Company but always with the UK as a base. Thus Mark's planning is all structured around UK Legislation as he will be mainly taxable here in future and any periods overseas will be more than compensated for by Company allowances and tax agreements"

19. In his submission dated 30 September 2005, Dr Partington wrote:

"I am strongly of the opinion that I have at all times submitted to Gan Windsor Life the correct information but in return they have always given me the wrong advice (either the policy is valid so long as you return to the UK and or to keep increasing your monthly premiums). Either deliberately or unintentionally  Gan Windsor Life have always led me to believe I was still eligible providing I returned to the UK (no time framework was stipulated, but I was led to believe this could be open ended…). Evidence of this is clearly written by [Gan's representative] in the Financial Planning Analysis dated August 1994.

At the critical moment of our meeting in December 1992, the recommendation was made that I should increase my premiums with the full knowledge that within one months time I would not be a UK taxpayer. My position therefore, remains, as detailed in my earlier correspondence, and I still remain of the strong view that Gan Windsor Life should not have sanctioned this policy given the facts presented."

CONCLUSIONS

20. When Dr Partington left the service of BP Exploration in December 1992, BP informed the Company on 22nd January 1993 of the change in circumstances as required by the Inland Revenue.

21. The Company then made contact with Dr Partington to confirm whether he had taken up employment and whether or not he was in membership of a company pension scheme. Whilst their enquiries did not specifically cover an employee moving overseas and becoming a non UK taxpayer, it did afford Dr Partington the opportunity to inform the Company of the change in his employment situation.

22. However, Dr Partington's responses were curt and unhelpful. Had he been more forthcoming with the Company at that stage, the true position would have become apparent and he would have been advised by the Company that further contributions could not be accepted.

23. In their submission, the Company have indicated that their records, based on a Financial Planning Analysis of 1994, showed that they understood Dr Partington's assignment in the Netherlands to be only of a temporary nature and that he expected to be subject to UK tax. Inland Revenue rules at that time would have allowed him to remain a member of a UK pension scheme for up to 10 years.  Dr Partington however, maintains that he has always kept the Company correctly informed.  As noted in the previous paragraph I have difficulty in accepting that Dr Partington kept the Company informed in 1992.  That the Company learnt in 1994 of an intention on his part to return to the UK does not seem to me to overcome the failure of the Company to act earlier on the information they had received.

24. The Company say that they have not paid interest on the return of the ineligible contributions on the basis that it was Dr Partington's responsibility to advise them of  his change of position. Despite my criticism of Dr Partington I do not regard this as an acceptable response from the Company. Firstly, they were made aware, albeit by BP of his changed employment. Secondly their representative should have identified at the meeting which took place following his unhelpful response that his status as a non-UK tax payer precluded his further involvement in the Plan. Thirdly, and most importantly, I can see no reason why the Company should profit from holding onto money which they should not have received. I make a direction below that recognises that the Company had the benefit of Dr Partington's contributions over the period from January 1993 to September 2003.

25. As regards the 'confiscation' of the initial or capital units purchased with Dr Partington's eligible contributions between June and December, individual pension policies are noted for their 'front end' charges, which makes them suitable only as a long term investment. The policy document is quite explicit in disclosing how these charges are levied and this has only become an issue with the refund of the ineligible contributions which effectively reduced Dr Partington's plan membership to a period of six months.

26. I find that the Company have acted in accordance with the policy conditions and as a consequence, I do not uphold this part of the complaint.

DIRECTION

27. Within 56 days Windsor Life shall pay interest on the refunded ineligible pension contributions calculated on a daily basis from the receipt of each ineligible contribution to the date of payment of such interest. The interest rate to be used is the base rate quoted from time to time by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

14 March 2006
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