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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN 

Applicant
:
Mr J P Taylor

Scheme
:
Teachers’ Pension Scheme – Prudential AVC Facility

Respondent
:
Prudential Assurance Company Limited

MATTERS FOR DETERMINATION

1. Mr Taylor complains that Prudential’s sales representative improperly persuaded him to pay additional voluntary contributions (AVCs) to Prudential.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Prudential manages the AVC section of the Teachers’ Pension Scheme.  Until 2000 Prudential offered an advice service through local sales representatives.  Prudential is appointed by the Department for Education and Skills as sole AVC provider to the Teachers’ Pension Scheme.

4. Mr Taylor joined the Teachers’ Pension Scheme in 1991, when he was 30.  On 12 October 1995 he met with Prudential’s sales representative, Mr J P Willows and agreed to pay AVCs to Prudential at the rate of 3% of salary.  Mr Taylor met with another Prudential representative in August 1997 and agreed to increase his contributions from 3% to 9%, which is the maximum rate.

5. Mr Taylor had transferred deferred pension benefits from previous employers into the Teachers’ Pension Scheme in 1993.  Mr Taylor states that he asked Mr Willows about PAY.  Mr Taylor says that Mr Willows commented that PAY was expensive.  Mr Taylor states when he met with Mr Willows his understanding was that PAY could only be purchased with a lump sum.  Mr Taylor says that he had formed this view following the transfer in of deferred benefits in 1993.

6. Mr Willows completed a “personal financial review” form at the meeting and the summary page of this document states:

“We have discussed the benefits of additional savings for retirement and in particular the Teachers’ Additional Voluntary Contributions (AVC) scheme.  As John’s benefits on retirement are likely to be less than the maximum permitted I have recommended he contribute up to 9% of salary to the scheme.  At this time John feels that 3% of salary would be more comfortable, but will review regularly in the future.”

7. Mr Willows states:

“…when I met Mr Taylor I apprised him fully of all his options in a balanced manner so that he could make an informed choice based on his circumstances and preferences at the time.

…I then went on to provide a more in depth overview of ALL the possible methods of providing for any potential shortfall at retirement.  This included an explanation of the differences between final salary and money purchase (including relative risks) arrangements, the relative pros and cons of buying added years, making in-house AVCs to Prudential, making Freestanding AVCs to Prudential or another provider of the client’s choice, or using other non-pension savings vehicles.

It was made clear to Mr Taylor that buying added years involved securing additional benefits on exactly the same basis as the main scheme benefits, with the advantage that the benefits were not linked to any form of investment, unlike the alternatives.

All the differences between final salary-related benefits and money purchase benefits were fully explained.  However, he decided to proceed with Teachers’ AVCs not on the basis of comparative costs (it is impossible to predict which method will provide the greatest benefits for a given amount of money so I never attempted to do so), but because these afforded the flexibility to start with a modest contribution and review in future, to stop, start, increase or decrease at any time – something he could not do with added years.

Also, as a single man with no dependants the ability to determine the basis on which he could use his AVC fund to buy additional pension at retirement appealed to him (added years are priced at the same rate regardless of someone’s marital status, to provide for spouses and dependants benefits regardless of need so there is a small degree of potential cross-subsidy by singles to marrieds), so the ability to choose to buy pension for himself alone was considered important.”

8. Commenting on Mr Willows’s statement, Mr Taylor states:

“…We also discussed the extra year purchased in the TPS by this transfer in 1993, which was less than the number of years I had contributed to previous schemes.  It was at this stage that Mr Willows advised me that purchasing further added years was expensive.  Up to this point, I was fully open to the idea of buying further added years but I was then persuaded by his advice to choose the AVC option, which he said would provide me with a full pension and was flexible.  Added years were not discussed as a serious investment alternative because of his statement about them being an expensive option.

I believe I was persuaded into a position of not making an informed choice, having been dissuaded from considering the purchase of further added years.

…It was not made clear to me, that he could only explain the mechanics of added years, but not provide advice on its suitability.

Without the input of Prudential representatives, I would have commenced purchasing added years in the TPS scheme, having already independently researched and decided to transfer in previous pension contributions.  I had not at that time made any inquiries to the TPS about buying further added years and I was dissuaded from doing so because of Mr Willows advice.

…I would not agree that Mr Willows gave a more “in depth overview” of added years or that the “pros and cons” were presented in a balanced manner, given that he dismissed them as being too expensive and therefore not worth considering.

…it was various articles in the national press spotted by my wife, which made me doubt the advice I had been given and first alerted me to the possibility of mis-selling.”

PRUDENTIAL’S POSITION

9. Prudential states:

“Our representative would not have been able to advise on “Added Years”.  He could explain the mechanics of this option.

…Mr Taylor was put in an informed position.  He was aware of the risk associated with TAVCs and the certainty of “Added Years”.  He was also aware of the flexibility of TAVCs and that “Added Years” would provide benefits he did not want.

We feel the application has been made with the benefit of hindsight due to fund performance being lower than expected.”

CONCLUSIONS

10.
Mr Taylor thought that PAY could only be purchased with a lump sum.  He had transferred his pension benefits from previous jobs into the Scheme and noted that the transfers bought him less service credit in the Teachers’ Pension Scheme than he had in the previous schemes.  From that experience, it appears Mr Taylor had independently reached the view prior to meeting Mr Williams that PAY was inappropriate to his needs.  That view may have been based on a misunderstanding but that was not the responsibility of Prudential.

11.
It is common ground that Mr Taylor and Mr Willows discussed AVCs and PAY.  However, Mr Taylor says that PAY was dismissed by Mr Willows as “too expensive” which Mr Willows denies.  I appreciate that with the passage of time, both Mr Taylor and Mr Willows may have difficulty in remembering exactly what was said in October 1995.  However, I have to bear in mind that Mr Taylor had already decided  (albeit perhaps as a result of a misunderstanding) that PAY was expensive.  I prefer Mr Willows’s version of events, which is that he advised Mr Taylor that he could commence AVCs with a modest contribution.  This is supported by the contemporaneous report of the meeting (paragraph 6) which states that Mr Taylor considered a contribution rate of 3% of salary to be appropriate.

12. Although Mr Willows and Mr Taylor disagree about the extent of advice provided by Mr Willows, Mr Taylor has not demonstrated that Mr Willows’s advice caused him any financial loss.  Bearing all the available evidence in mind leads me to conclude that Mr Willows provided Mr Taylor with information about the principal features of AVCs and PAY and Mr Taylor decided to pay AVCs.  Mr Taylor has not demonstrated to my satisfaction that he made that decision as a result of improper advice by Mr Willows.

13. It follows from the above that I do not uphold Mr Taylor’s complaint.

DAVID LAVERICK

Pensions Ombudsman

15 June 2005
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