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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
Applicant
:
Mrs T McArdle

Scheme
:
Thames Energy Ltd (formerly Waltham Forest Energy Services Ltd) Group Personal Pension Plan (the "Plan")

Administrator
:
Standard Life Assurance Company 

Respondent
:
Thames Energy Ltd (the "Employer")

MATTERS FOR DETERMINATION
1. Mrs McArdle says that both the Employer’s and Employee’s contributions to the Plan should have increased on the anniversary date of the Plan following her attainment of age 40, but they have not done so. She seeks payment of the increase in contributions appropriately backdated, together with compensation for the distress and inconvenience caused by the dispute.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of facts or law and/or (where appropriate) a finding as to whether there had been maladministration and if so whether injustice has been caused.

MATERIAL FACTS

3. Mrs McArdle was born on 31 August 1961. She started working for the Employer in June 1995 and joined the Plan at its inception on 1 August 1996.

4. The Employer established the Plan with Standard Life Assurance Company by completing a Group Personal Pension Plan Application Form (GPP30). This form is dated 28 August 1996. Part 2 of the form deals with category of membership allowing for different rates of contribution and life cover for different types of employee. The Employer did not complete this area of the form but instead attached a Schedule of membership categories.

5. This Schedule showed the following:

"Waltham Forest Energy Services Ltd

Membership Categories

Category A

Age 21-29. No existing policy to remain in place with Scottish Life. Employer 2% x salary. Employee (gross) 1% x salary

Category B

Age 30-39. No existing policy to remain in place with Scottish Life. Employer 4% x salary. Employee (gross) 2% x salary

Category C

Age 40-60. No existing policy to remain in place with Scottish Life. Employer 4% x salary (for new entrants to the scheme after Aug 1996 and with less that 1 years service). Employee (gross) 2% x salary

Category D

Age 40-60. No existing policy to remain in place with Scottish Life. Employer 6% x salary (after one years service or if joined scheme from outset) Employee (gross) 3% x salary

Categories E - H related to employees with Scottish Life policies.

From the 'Special Notes' to the Schedule, the following is relevant:

Under category D all new entrants to the plan on the commencement date will be treated as having completed the 1 year rule and will therefore be entitled to the higher employer contribution."

6. Mrs McArdle was given an Explanatory Booklet at the time the Plan was being launched and this dealt with the question of contributions as follows:

WHAT DO I PAY?

Pension Plan

Your contributions and those of the employer are calculated as a percentage of salary and are dependent on your age and pension plan service as set out in the schedule below:-

Age


Employer


Employee
21-29


2% x Salary


1% x Salary

30-39


4% x Salary


2% x Salary

40-60


*4% increasing to 6%

3% x Salary




after 1 yrs pension plan service _________

*Please note all new entrants to the plan on the commencement date will be treated as having completed the 1 year rule and will therefore be entitled to the higher employer contribution rate (where applicable).

7. Mrs McArdle says that she was also handed an announcement letter issued by Jardine Reeves Brown Ltd (now Jardine Lloyd Thompson) when she joined the scheme. She is unable to locate the original of this letter but has made available a copy of a similar letter given to one of her colleagues. This said

"The scheme has been arranged with the Standard Life where subject to you contributing 1% x basic salary the company will contribute 2% x basic salary.

The employer contributions will increase to 4% subject to you contributing 2% and 6% subject to you contributing 3% on the 1 August following attaining age 30 and 40 respectively."

8. Thames Energy Limited say that they do not have a record of this letter being sent to Mrs McArdle and that their pension consultants have no trace on their file of this letter being sent to her.

9. Mrs McArdle wrote to the Employer's Finance and Administration Manager on 25 September 2002:

"This is a reminder that my 40th birthday was 31st August 2001. I noticed from my annual statement that the Company's contributions have not increased to 6% from that date as they are required to do so under the Company's Group Pension."

10. The Finance Manager responded to Mrs McArdle on 18th October 2002:

"...it has been established that there is no automatic increase in employer contributions when a member of the Group Pension Plan passes a birthday. This was confirmed both by … Jardine Lloyd Thompson, our pension broker and Standard Life the pension provider. The issue was discussed in the last management meeting and it was agreed that there would be no change to the current pension policy. As a result the employer's pension contribution with regards to your policy will remain at 4%"

SUBMISSIONS

11. Thames Energy in their letter dated 14th September 2004 say:

"(1) Thames Energy Ltd are not the scheme administrators as it is a personal pension scheme. Thames Energy facilitated the scheme in order to offer group purchasing and bulk discounts to staff by making the deductions and paying the company's agreed contribution. Over the past two years Thames Energy have sought to address Mrs McArdle's concerns in a number of ways which has included memos, letters, correspondence with third parties, meetings with pension advisers etc. We have acted conscientiously and diligently in establishing the facts of the agreement between Mrs McArdle and Standard Life. We base the merit of our argument on Standard Life's assertion that according to their records the scheme agreed between Mrs McArdle and them was set up on a different basis to her assertion, according to age at entry. They have no record of automatic increases and that to include this feature additional documentation would have been required at commencement. No such additional documentation was completed or received by Standard Life. We believe that Mrs McArdle's complaint appears to a large extent to be based upon the interpretation of the scheme's announcement letter that was sent to her on a personal basis. We would submit that whilst the letter forms one aspect of the scheme's introduction, other aspects include the individual meetings with the pension adviser, the introductory booklet and the forms that were completed. We believe that all of those aspects should be taken together in their entirety, in coming to a view of the intentions of the scheme. The company is clear that the scheme that it set up and the one it intended to set up was to be based on an age entry system. There was no inherent automaticity for increased contributions. The level of its contributions was to be fixed at the time of entry."

12. A letter from Jardine Lloyd Thompson to the Employer dated 8th October 2004 says:

"I refer to our recent telephone conversation regarding Mrs T McArdle, and the statement employer contributions for her should have increased to 6% from her 40th birthday.

As requested, I referred this query to Standard Life. They have advised that, according to their records the Plan is not 'tiered'. As a result there is no automatic increase in employer contributions when a member of the Plan passes a birthday. I have checked back in my records for the Plan, and also with our copy of the documentation issued when Mrs McArdle joined the Plan and can find no mention of increasing contributions either."

13. A facsimile letter from Standard Life Assurance Company (SLAC) to Jardine Lloyd Thompson (JLT) dated 22 June 2004 enclosed a copy of the schedule setting out the membership categories and the contribution rates for each age band. The letter stated:

"See attached, this is the only information I can find referring to categories. There is no subsequent reference to auto-increases. As far as SLAC are concerned any age-related increases, or tiering, should have been agreed between JLT and Thames (formerly Waltham Forest) Energy and managed by them."

14. In a further submission dated 23 March 2005, Thames Energy Ltd say:

"1.
Our records and that of Jardine Lloyd Thompson don't show any case where contributions for a member have been increased at either age 30 or 40.

2.
We can confirm that there are no plan members for whom such increases have been agreed for the future.

3.
Our pension consultant (Jardine Lloyd Thompson) and our company are currently dealing with a request from [another member] for his contribution to be increased. However we haven't arrived at any conclusion yet. Our pension advisors, Jardine Lloyd Thompson and Standard Life have advised us that the understanding of the scheme is that it is not tiered which seems to suggest that [he] is not entitled to any automatic increase.

4. Us, as a company haven't held any individual negotiations with members; All agreements were made between the individual member, Jardine Lloyd Thompson and Standard Life… we do not have any record of any letter being sent to [Mrs McArdle] in that regards and our pension consultants have no trace on their file of this letter being sent to her."

15. In a further letter dated 14 June 2005, Thames Energy Ltd said:

"1.
….Jardine Lloyd Thompson previously known as Jardine Reeves Brown …. can't understand how the letter …. was sent to [the other member], as they themselves have confirmed that the scheme is not  tiered one. The person who sent the letter is no longer working for them. As you can see, the letter was marked private and confidential and addressed to [the member] without any copy sent to us.

2.
As we mentioned in our previous correspondence, the company's position is that the pension scheme was intended to be based on an age at entry system and that it was not tiered. Our understanding is also confirmed by Standard Life and our pension advisers Jardine Lloyd Thompson. If the scheme is changed to a tiered scheme that would have a major cost implication. We haven't reached a final decision with regards to [the other member] yet but the inclination is that it is unlikely that we would interpret the scheme as a tiered one."

CONCLUSIONS

16. Mrs McArdle's expectation that both the employee’s and employer’s contributions under the Plan would increase from 1 August following her 40th birthday derived from the announcement letter that she says was issued to her by Jardine Reeves Brown on behalf of the Employer at the time that the Plan was established. The wording in that announcement makes clear the employer's intent: 'The employer contribution will increase to ...6% subject to you contributing 3% on the 1 August following attaining age...40...'

17. The Employer denies that such a letter was sent to Mrs McArdle and has said that the intention was to establish a plan under which contribution rates were established by reference to age at date of entry. A copy of a letter addressed to one of Mrs McArdle's colleagues has been provided to support her contention that such letters were indeed issued.

18. Setting aside the disputed announcement letter, neither the booklet issued to prospective members of the plan nor the rider to the plan application form submitted to Standard Life outlining categories of membership, make any mention of the level of contributions being fixed at date of entry to the plan and to import such an interpretation would not in my view be the natural way of construing the scheme documentation. 

19. In my judgment the plan was arranged so that contributions would increase at certain ages and I make directions accordingly.

DIRECTION

20. I direct that Thames Energy Limited shall within the next 56 days arrange for Mrs McArdle to be transferred to Category C membership of the Plan and arrange for deduction of both employee and employer contributions at the rate appropriate to that category of membership.

21. Furthermore Thames Energy Limited shall calculate the contributions due under Category C for the period since 1st August 2002 and invite Mrs McArdle to make good the shortfall of employees contributions. Should she choose to pay the outstanding contributions, then Thames Energy shall within 28 days of such payment by her also make good the shortfall in employer contributions. They shall also pay interest on both outstanding employee and employer contributions over the period such interest shall be calculated on a daily basis at the rate declared from time to time by the reference banks. 

22. Within 28 days of the date of this Determination, Thames Energy Limited shall pay Mrs McArdle £150 to compensate her for the distress  caused to her by their failure to recognise the validity of her claim which has caused her to have to purse the matter as far as a complaint to me. 

DAVID LAVERICK

Pensions Ombudsman

25 January 2006
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