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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN
	Applicant
	:
	Professor R C Kester

	Scheme
	:
	NHS Pension Scheme

	Respondent
	
	

	Administrator
	:
	Paymaster (1836) Limited 


MATTERS FOR DETERMINATION 

1. Professor Kester says that the Respondent issued his Lump Sum Retiring Allowance awarded by the Scheme to a bank account he had closed.  He says this caused him injustice, including distress and inconvenience.

2. Some of the issues before me might be seen as complaints of maladministration while others can be seen as disputes of fact or law and indeed, some may be both.  I have jurisdiction over either type of issue and it is not usually necessary to distinguish between them.  This determination should therefore be taken to be the resolution of any disputes of fact or law and/or (where appropriate) a finding as to whether there had been maladministration and, if so, whether injustice has been caused.

MATERIAL FACTS

3. Professor Kester was due to reach his 65th birthday, on 16 February 2003.  He completed an application form for the NHS Pensions Agency to pay his Lump Sum Retiring Allowance of £186,370.56 from the Scheme to his bank account with the Bank of Scotland.  The NHS Pensions Agency received the completed application form, on 27 January 2003.

4. The NHS Pensions Agency notified Paymaster (1836) Limited (Paymaster) of Professor Kester’s benefit awards from the Scheme, on 31 January 2003.

5. Paymaster wrote to Professor Kester, on 4 February 2003, informing him that his Lump Sum Retiring Allowance would be sent to his bank account by direct credit transfer and asked for any change of banking details to be notified in writing or by telephone.

6. Paymaster issued an instruction for the payment of Professor Kester’s Lump Sum Retiring Allowance by BACS direct credit transfer to the Bank of Scotland, on 12 February 2003.  

7. On 14 February 2003, the Bank of Scotland wrote to Paymaster’s bank, the Bank of England advising that the account to which Paymaster had asked for payment to be made had been closed.  As part of that advice, the Bank of Scotland gave the Bank of England full details of the payment, which included Professor Kester’s name and Paymaster’s originating reference number.  A refund cheque was enclosed with the Bank of Scotland’s letter.

8. The Bank of England applied the refund cheque of £186,370.56 to a Government account held on behalf of the NHS Pension Scheme.  A Bank of England Statement of Account for the Paymaster’s NHS account, dated 24 February 2003, shows that the payment cleared on 27 February 2003.  The system at the time, as between the Bank of England and Paymaster, was for the Bank of England to provide Paymaster with a credit slip showing only the total of the cheque payments made into Paymaster’s account.  In March 2003, Paymaster asked the Bank of England if a credit slip could be provided for each separate payment into the account but was told that this was not possible.  An agreement was, however, reached that the Bank of England would provide Paymaster with photocopies of the cheques so that the payees could be identified from the names and reference numbers shown on the reverse sides of the cheques.  Paymaster urgently sought from the Bank of England photocopies of cheques since 24 February 2003.

9. By a letter to Paymaster, dated 17 February 2003, Professor Kester told Paymaster that his bank account with the Bank of Scotland had been closed, on 25 January 2003.  He provided details of his banking arrangements with the Yorkshire Bank & Dales Bank plc (Yorkshire Bank).  Paymaster responded, on 6 March 2003, and stated that his letter had not given his bank account number.  He was asked to complete an enclosed form or to telephone with the required information.  Paymaster changed the banking details, on 11 April 2003.

10. Professor Kester wrote to Paymaster, on 14 May 2003, and stated that:

“I write to express my deep concern about the management of my pension scheme.  Up to about 1 week ago, no lump sum or monthly payments have been made into the bank account given to you since my retirement on 15th February 2003.  I have confirmed my bank account details to (see letter to you dated 17th February 2003[)], and also I made two phone calls to your department to confirm bank details, make enquiries, and to be informed all was well.  I have now had to write to the Bank of Scotland to ascertain the whereabouts of my lump sum, whereas, I believe that since your department sent this sum by electronic mail, it is your business to retrieve it, and to pay this lump sum into my account without delay.”

11. Paymaster acknowledged receipt of Professor Kester’s letter, on 22 May 2003.  In a reply, dated 27 May 2003, Paymaster stated that the Lump Sum Retiring Allowance had been paid to the Bank of Scotland and, although a thorough search had been carried out, no refund had been found. 

12. In a letter, dated 2 June 2003, Professor Kester asked Paymaster for the misplaced Lump Sum Retiring Allowance to be paid to his account with the Yorkshire Bank.

13. Paymaster replied, on 17 June 2003, and stated that the Bank of Scotland had been contacted about the missing payment but had refused to give any information because of concerns that to do so would infringe the Data Protection Act.  A further check had been carried out to see whether a refund had been received but none had been found.  As Paymaster’s records showed the Lump Sum Retiring Allowance had been paid to the Bank of Scotland, on 12 February 2003, a further payment of £186,370.56 could not be made.  Paymaster suggested that he should pursue the Bank of Scotland for the whereabouts of the missing payment. 

14. On 17 September 2003, Bank of Scotland faxed Professor Kester the following letter:

“I have located the cheque stub for the cheque which was issued for the return of £186370.56 to the NHS.  The monies were paid into one of our suspense accounts as the NHS had tried to pay the money into your account, which was closed.  Therefore the cheque was drawn on our suspense account.
I have also now obtained a copy of the cheque which was cashed on the 27th February 03.  I phoned the bank of England today and they have requested that I fax the copy cheque to them and then they will be in a position to confirm that it has been paid into the correct account.  

I enclose a copy of the cheque stub, copy cheque, and copy of the fax to the Bank of England.”

15. Professor Kester did not post a copy of the above letter to Paymaster until 6 October 2003, as he had waited for further documentary evidence to be obtained by the Bank of Scotland from the Bank of England.  Paymaster received Professor Kester’s letter with the additional material provided by the Bank of England, on 8 October 2003.  

16. Payment of Professor Kester’s Lump Sum Retiring Allowance of £186,370.56 was made to his bank account with the Yorkshire Bank, on 24 October 2003.

17. Professor Kester invoked the Scheme’s Internal Dispute Resolution (IDR) Procedure claiming interest on the late payment of his Lump Sum Retiring Allowance and compensation for distress and inconvenience.  By a Stage 2 Decision Letter, dated 2 June 2004, the NHS Pensions Agency concluded that the delay in the payment of his Lump Sum Retiring Allowance had been caused by a banking failure on the part of the Bank of Scotland.  However, it was accepted that there was in delay by the Paymaster from 8 October 2003, the date on which the refunded payment could be identified from the cheque stub, and 24 October 2003, the date on which the payment was finally made.  Paymaster was asked to consider an interest payment for this short period.

18. On 23 June 2004, Paymaster sent a cheque to Professor Kester for £268.07, as an ex-gratia payment for the late interest, as recommended in the Stage 2 IDR letter above.

19. Professor Kester says that:

19.1
Paymaster had his Lump Sum Retiring Allowance from the date it was first returned on 14 February 2003 until 29 October 2003 when it was paid to him

19.2
the amount was to be used to repay part of his mortgage;

19.3
because of the delay, he had to pay unnecessary interest on his mortgage; and

19.4
he claims compensation for the time, effort and frustration he spent on obtaining evidence of the repayment of the Lump Sum Retiring Allowance.

20. An Annual Mortgage Statement from the Halifax plc, dated 31 August 2004, shows that Professor Kester made payments of £199,861.96 and £23,138.04, a total of £223,000, on 27 October 2003, to reduce his mortgage debt.

21. Paymaster says that:

21.1. in the majority of cases where any payment issued by BACS for direct credit transfer and cannot be applied, the payment is returned to Paymaster’s NHS account at the Bank of England by the same method.  The bank returning the payment supply the reference number, the amount, pensioner’s name, bank account from which the payment was rejected and the reason for the rejection;

21.2. Paymaster is dependant on this information in order to match the returned item to the pensioner’s records, especially in view of the very large number of payments processed each day; 

21.3. repayments are also made by cheque but it is only the total amount of all the cheques that are shown on the statement, not the individual amount of each cheque;

21.4. the Bank of England normally supplies a copy of each cheque making up the total sum with the information necessary to identify the payee shown on the reverse of the photocopy cheque;

21.5. at about the time that Professor Kester's payment was issued, problems were experienced with the Bank of England in obtaining the details of each individual cheque repayments;

21.6. although the Bank of England agreed to supply copies of the cheques cashed since 24 February 2003, this had not included Professor Kester’s refund cheque;

21.7. payments held in the Paymaster’s NHS account do not attract payment of interest; and

21.8. it was not until Professor Kester provided, on 8 October 2003, a copy of the Bank of Scotland’s refund cheque stub, which showed the required details that the payment could be matched up.

CONCLUSIONS

22. Paymaster cannot be blamed for paying, on 12 February 2003, Professor Kester’s Lump Sum Retiring Allowance to his nominated account with the Bank of Scotland, as he did not inform Paymaster of the closure of that account until 17 February 2003.  

23. However, I can see no basis for the assertion made during Paymaster’s IDR procedure that there was a failure by the Bank of Scotland.  That Bank’s letter of 14 February 2003 to the Bank of England provided all of the information that was required to identify the returned payment.

24. Paymaster has accepted that there was a problem about identifying refunds made to it via the Bank of England.  That and the consequences of such problems are matters that Paymaster needs to sort out with the Bank of England but is no defence to Professor Kester’s claim.  As a matter of fact, Paymaster’s account with the Bank of England was holding £186,370.56 of his money from 14 February 2003 until 24 October 2003.  Whether or not Paymaster was itself receiving interest is not a reason for depriving Professor Kester of the benefit of such.  I accept that Paymaster would not have been in a position to re-issue Professor Kester’s Lump Sum Retiring Allowance until 11 April 2003 when he notified Paymaster of his new bank account number with the Yorkshire Bank but again see no reason why Paymaster – or the Government – should benefit from the resulting delay.

25. Investigations within Paymaster’s own accounts failed to find Professor Kester’s refund, although the amount of £186,370.56 was shown in a Bank of England Statement of Account, dated 24 February 2003.  The failure to carry out the investigations of Professor Kester’s refund with due diligence caused the resulting additional delay of the payment of his Lump Sum Retiring Allowance.  This was maladministration.

26. Professor Kester says that he intended to use the Lump Sum Retiring Allowance to reduce his variable interest rate mortgage with Halifax plc.  I do not propose to base any compensatory direction on this: my usual practice is to require interest to be paid at the prescribed rate under the Pensions Act 1995, and I see no reason to depart from that.

27. Professor Kester was unnecessarily required to make his own enquiries through the Bank of Scotland, which, undoubtedly, caused him distress and inconvenience.  He also incurred inconvenience in pursuing Paymaster.  My awards for non-pecuniary injustice are normally modest, as I expect complainants to spend reasonable time in dealing with their own financial affairs and such awards are not usually subject to tax by H M Revenue and Customs.

DIRECTIONS

28. I direct that, within 28 days of this Determination, the Paymaster shall:

28.1 pay to Professor Kester a sum equal to the interest on £186,370.56, this being simple interest, calculated on a daily basis at the base rate quoted for the time being quoted by the reference banks, in respect of the period from 16 February 2003 to 8 October 2003; plus

28.2 the sum, using the same interest rate on the amount produced by the calculation in the preceding sub-paragraph, to the date of actual payment; and 

28.3 in addition, the sum of £150, as suitably modest redress for the distress and inconvenience caused by the maladministration identified in paragraph 27 above.

DAVID LAVERICK

Pensions Ombudsman

16 November 2006
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